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STATEMENT OF QUESTIONS PRESENTED 


The issues in this case were identified by the parties at 
a pre-hearing conference stipulation. We believe that the 
identified issues comprehend primarily the following ques- 
tions: 

1. Is there substantial evidence on the record considered 
as a whole to support the finding by the Board that Fore- 
man Harrison refused to hire Kenneth Bissonnette because 
of the latter’s failure to acquire a work permit? 


2. Is the Board’s conclusion that Foreman Harrison 
acted as an agent of the District Council in dealing with 
Kenneth Bissonnette and that, by Harrison’s actions, the 
District Council violated Sections 8(b)(2) and (1)(A) of 
the National Labor Relations '!Act supported by (a) prop- 


erly applied principles of common law agency, and (b)’ 
substantial evidence on the whole record? 


3. Is the Board’s order too broad in scope in extending 
beyond the particular employer to “‘any other employer” 
and in embracing restraint and coercion of employees or 
prospective employees ‘‘in any like or related manner”? 
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CARPENTERS DISTRICT COUNCIL OF DETROIT, 
WAYNE, OAKLAND, MACOMB, SANILAC, ST. 
CLAIR AND MONROE COUNTIES AND VICINITY, 
UNITED BROTHERHOOD OF CARPENTERS AND 
JOINERS OF AMERICA (AFL-CIO), Petitioner 


vs. 
NATIONAL LABOR RELATIONS BOARD, Respondent 


—_+—_—— 


ON PETITION TO REVIEW AND SET ASIDE AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


—+—. 


BRIEF FOR PETITIONERS 


———. 


JURISDICTIONAL STATEMENT 


This case is before the Court on petition of the Car- 
penters’ District Council of Detroit, Wayne, Oakland, Ma- 
comb, Sanilac, St. Clair, and Monroe Counties and Vi- 
cinity, United Brotherhood of Carpenters and Joiners of 
America, AFL-CIO (hereinafter called the District ‘Coun- 
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cil) to review and set aside an order of the National Labor 
Relations Board issued on December 2, 1959, pursuant to 
Gection 10 (c) of the National Labor Relations Act, as 
amended (61 Stat. 136, 29 U. S. C. Sec. 151 et seq.). The 
jurisdiction of this Court is based on Section 10(f) of the 
‘Act. The Board’s decision and order are reported at 125 
NLRB No. 60 (J-A. 17a).* 


STATEMENT OF THE CASE 


Kenneth F. Bissonnette is an individual who is @ mem- 
ber of Local 1373, United Brotherhood of Carpenters and 
Joiners of America, AFL-CIO (J.A. 42a). Local 1373 is 
located in Flint, Michigan, which is outside of the terri- 
torial jurisdiction of the District Council (J.-A. 42a). It 


is not affiliated with the District Council. 


Ww. J. C. Kaufmann Company is a general contractor 
which, insofar as the instant case is concerned, was en- 
gaged in some construction work at a water treatment 
plant at New Baltimore, Michigan (J-A. 31a). Its fore- 
man supervising the carpenter crew engaged in the con- 
erete form work on that job was Carr Harrison (J.A. 
32a). Harrison is a member of a carpenters’ local affiliated 
with the District Council (J.-A. 31a). 


The Board, by adoption of the Trial Examiner’s Report, 
found that Harrison, by ‘“‘passive assent”, refused to em- 
ploy Bissonnette because of Bissonnette’s failure to ac- 


1In accordance with the pre-hearing conference stipulation, all 
references to the Trial Examiner's intermediate report, the Board’s 
decision and order, testimony, or exhibits shall be by citation to the 
Joint Appendix. There are no references in this Brief to testimony not 
printed in the Joint Appendix, although the pre-hearing stipulation 
allows for such reference. 
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quire a work permit from the District Council (JJA. 6a, 
7a, 18a, 19a). It also found that Harrison was acting as 
an agent of the District Council in his refusal and that he 
was acting within the scope of his “apparent authority” 
(J.-A. 7a [Footnote 5], 18a, 19a). 


Taking these two findings in combination, the Board 
found that the District Council had violated Sections 8(b) 
(2) and (1)(‘A) of the Act. 


The Board’s order, in addition to granting other relief, 
requires that the District Council shall cease and desist 
from ‘‘causing or attempting to cause W. J. C. Kaufmann 
(Company, or any other employer, to discriminate against 
employees or prospective employees * * *”; and from “‘In 
any like or related manner restraining or coercing em- 
iployees or prospective employees of W. J. C. Kaufmann 
(Company or any other employer in the exercise of their 


rights guaranteed in Section 7 of the Act * * *” (J.A. 20a, 
emphasis supplied). 


STATEMENT OF POINTS 


The Board erred in: 


1. Finding that violations of Sections 8(b)(2) or (1) 
(A) of the Act were committed at the Water Treatment 
Plant Job Site of W. J. C. Kaufmann Company. 


2. Finding that Foreman Harrison refused to hire Ken- 
neth Bissonnette because of Bissonnette’s failure to ac- 
quire a work permit from the District Council and that 
Foreman Harrison, in doing so, was an agent of the Dis- 
trict Council. 
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3. Extending the order beyond the particular employer 
to ‘‘any other employer” and extending it to embrace re- 
straint and coercion of employees ‘‘in any like or related 
manner”. 


SUMMARY OF ARGUMENT 


L 


The Board in finding violations of Sections 8(b) (2) and 
(1)(A) made two interrelated but distinct findings. The 
first was that Foreman Harrison refused to hire Kenneth 
Bissonnette because of Bissonnette’s failure to acquire a 
work permit. The second was that, in such refusal, Harri- 
son acted as an agent of the District Council. 


‘A. Harrison was the foreman of the carpenter crew 
engaged by W. J. C. Kaufmann to do the concrete form 
work on the job site involved and he exercised all of the 
powers of a foreman, including the power to hire. Bis- 
sonnette was brought on the job site by Ralph Cain, 2 
fellow member of a local union not affiliated with the Dis- 
trict Council, and introduced to Harrison. Harrison told 
Bissonnette that he had a job for him. Bissonnette re- 
marked that he had to get a permit and asked for time 
to do so. Harrison gave him until noon to return to the 
job and start working. Bissonnette did not secure @ per- 
‘mit and returned to tell Harrison that he had been unable 
to secure a permit and that he knew that he could not go 
to work. The latter statement was apparently based upon 
prior experience of Bissonnette elsewhere in the country 
and upon the fact that he had been told by Cain that he 
would have to have a permit. There is no contention that 
Cain was an agent of the District Council. 
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The District Council had informed its members that per- 
mits were not required as a prerequisite to employment, 
and the District Council had not required permits within 
its geographic jurisdiction as a condition of employment 
for at least two years. Harrison himself, had previously 
hired Cain, without making any reference to or request 
for a permit. The Board overcomes these facts iby invok- 
ing the doctrine of ‘‘passive assent”. 


In attempting to impose upon Harrison the duty to dis- 
suade Bissonnette the Board would require of an employer- 
hiring agent who is a member of a union obligations be- 
yond those which it would impose upon a non-union hir- 
ing agent. Harrison never withdrew the offer of a job 
which he made unequivocally and unconditionally. He did 
not refuse to hire Bissonnette. 


B. The Board found that Foreman Harrison was an 
agent of both the Company and the District Council. No 
unfair labor practice was charged against the Company, 
despite the fact that Harrison was unquestionably its 
agent. 

Harrison never requested clearance for the employment 
of any of the men hired by him from representatives of 
the District Council or any of its affiliated locals. He had 
not contacted any business representative with regard to 
hiring nor had any of them contacted him. In the case of 
(Cain, the one job applicant not a member of a local affiliated 
with the District Council, Harrison not only did not in- 
quire about Cain’s status but he did not know at the time 
of the hearing whether or not Cain had acquired a permit 
before he was hired. 


Even if it were found that Harrison had in fact refused 
Bissonnette employment because of the failure of Bis- 
sonnette to acquire a permit, he would have been acting 
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contrary to the explicit instructions of the District Coun- 
cil. The Board’s finding in this regard is contrary to the 
testimony and is based, in its entirety, upon language in 
the Constitution and Working Rules which it is not shown 
that Harrison acted upon. The fact is that the Board 
infers agency, through a misapplication of the doctrine of 
“apparent authority”, from the circumstances of Harri- 
son’s membership in the union alone. In much stronger 
fact situations, this Court has held that inference to be 
unjustified and impermissible. 


I. 


The extension of the order beyond the particular em- 
ployer to ‘‘any other employer” is invalid. Similarly in- 
valid is enlargement of the order to embrace restraint and 
coercion of employees ‘‘in any like or related manner”. 
The opinions of this and other courts, including the Su- 
preme Court, condemning such dilations are too explicit to 
require elaboration. 


ARGUMENT 


The holdings that Sections 8(b)(2) and (1)(A) were 
violated depends, as has been said, upon two findings: (1) 
The finding that Bissonnette was refused employment by 
Harrison because of a failure to acquire a work permit 
from the District Council and (2) The finding that, in re- 
fusing to hire Bissonnette, Harrison was acting as an agent 
of the District Council. The first section of this Brief, 
in dealing with the findings of violations, will discuss these 
two aspects separately in the belief that both are incorrect 
‘and that a failure to find either would vitiate the findings 
of violations. The second section will treat with the 
breadth of the order. 
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I. NO VIOLATION OF SECTIONS 8(b) (2) or (1) (A) OF THE 
ACT TOOK PLACE AT THE WATER TREATMENT 
PLANT JOB SITE OF W. J. C. KAUFMANN COMPANY 


A. Harrison did not refuse to hire Bissonnette because 
of Bissonnette’s failure to acquire a work permit from 
the District Council. 


Carr Harrison, as foreman supervising the carpenter 
crew engaged in the concrete form work on the job site 
involved, had and exercised the power to hire carpenters 
(J.A. 32). Among those he hired was Ralph Cain, who, 
like Bissonnette was a member of Local 1373 (J.A. 50a). 
Cain, at the time of hiring, had a permit from the Dis- 
trict Council which he had acquired while employed else- 
where (J.A. 50a, 52a). Neither Harrison nor the car- 


penter steward, Roy Rogers, asked Cain about his permit 
when he hired in (J/A. 42a, 58a). 


It was Cain who informed Bissonnette of the possible 
job opening and who, on June 2, 1958, introduced Bisson- 
nette to Harrison at the job site (J.A. 48a). Harrison 
had such an opening, told Bissonnette that he could use 
him, and was, admittedly, prepared to hire him (J-A. 
43a, 55a, 59a). There is a conflict of testimony concerning 
the initial conversation between Bissonnette and Harri- 
son. Cain, who was present during part of it, said, after 
prompting by counsel, that Harrison told Bissonnette that 
‘the would have to get cleared in with the union or fixed 
up with the union, something to that effect” (J.A. 51a). 
Harrison reported that Bissonnette, being told that Harri- 
son could ‘‘use him on the job”, said that he had to get a 
permit and asked to be directed to the steward (J.A. 
55a, 60a). Bissonnette himself testified both that Harri- 
son told him to go get a permit (J.A. 43a) and that he 


$s 


did not (J-A. 49a). In any event, Harrison allowed Bis- 
sonnette until noon to transact his business with the union 
and get back to the job site to go to work (J-A. 49a). 


The Trial Examiner found that: 


‘Bissonnette asked for a job and Harrison stated 
that he could use Bissonnette. Bissonnette then said 
that he had to get a permit. Harrison told ‘Bisson- 
nette to get the permit and return at noon for work. 
Warrison did not specifically tell Bissonnette that 
a permit was a prerequisite to his employment’’ 
(J.A. 4a, 5a). 


The Board adopted this finding. 


The Trial Examiner specifically did not credit Cain’s 
version of the conversation. As part of the background 
to the first conversation between Bissonnette and Harri- 
son, the Trial Examiner noted: 


‘Cain testified without contradiction that when 
he told Bissonnette about the Mount Clemens job 
he also told Bissonnette ‘he would have to get a per- 
mit and would have to go to the District Council to 
get it.’ [Footnote: Cain did not testify that any 
representative of the Council had informed him that 
a permit was a prerequisite to his employment within 
the Council’s jurisdiction.] According to Bisson- 
nette, he knew he needed a permit to work in Mount 
Clemens because ‘I have travelled around quite a bit 
in different States and different jobs, and I have 
never seen anybody get by without it? However, he 
further testified he had never worked within the 
\Council’s jurisdiction and he had no experience with 
the practices of the Respondent regarding working 
permits” (J.A. 4a). 


The reasonable interpretation of these facts, taken to- 
gether with the District Council’s policy with regard to 
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working permits? is that both Cain and Bissonnette, judg- 
ing from experiences which occurred outside of the Dis- 
trict Council’s jurisdiction and without any consultation 
or advice with or from any representative of the District 
Council, assumed that a permit was necessary as & pre- 
requisite to hire. As members of the United Brotherhood 
of Carpenters and Joiners of America, AFL-CIO, they 
had undertaken as an obligation of membership to secure 
such a Working permit before going to work in an area 
other than that covered by the local to which they belonged. 
It was not Harrison’s function or place to persuade or 
dissuade either of them to abide by or violate their oath 
of obligation as members of a union. The evidence shows 
that he did not: in Cain’s case, where no mention was made 
by the job-applicant of the need for a permit, Harrison 
did not inquire about it: in Bissonnette’s case, where the 
job-applicant stated that he had to get a permit and re- 
quested time to do so, Harrison afforded him the time 
and, at the job-applicant’s request, pointed out the steward 
to him. 


One fact, in any event, concerning the initial conversa- 
tion is clear: both of the principal participants testified 
that Harrison did not condition Bissonnette’s hire upon 
the acquisition of a work permit from the District Coun- 
cil (J.A. 49a, 55a). 


Between the first and second conversations, Bissonnette 
sought a work permit and failed to get one. He returned 
to the job site and had a brief conversation with Harri- 


2 The Trial Examiner in reviewing the testimony of Jack Wood, a 
business representative of the District Council, found corroboration for 
Wood's testimony that “for longer than two years the [District Council] 
has not prevented carpenters from obtaining employment without a cur- 
rent working card or bona fide permit” (J.A. 8a-10a). 
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son. At the time, the crew which Harrison was directing 
was in the settling tank preparing for a concrete pour as 
a part of the process of building a pier which was to be 
the center drive of the water filtration plant. Bissonnette 
recalled that Harrison himself was out over the excavation. 
Harrison was, in his own words, ‘‘pretty busy” (J-A. 45a, 
55a). 

The testimony of the two men was not at variance as to 
what occurred.* 

The Board, adopting the Trial Examiner’s conclusions, 
held that this “passive assent” of Harrison was “‘tanta- 
mount to a direct refusal to hire Bissonnette” (J.A. 7a). 

Petitioner submits that, under the specific circumstances, 
Harrison had no duty to speak which would transform his 
passivity into the positive act of denying Bissonnette em- 


ployment. Both were, and are, members of the United 


3 Bissonnette: I explained to him that I was unable to get a permit, 
and I thought I had better come back and tell him, and I understood I 
couldn’t go to work without a permit, and he said he was sorry, there 
was nothing he could do about it (J.A. 45a). 

os * a > * 


Q. If I may quote what you said, you said “I understood I couldn't 
go to work without a permit. He said he was sorry; there was nothing 
he could do about it.” Now, did Mr. Harrison say you couldn’t go to 
‘work without a permit? 

A. (By Bissonnette): No, he didn’t say I couldn’t (J.A. 462). 

* > . 2 = 

Harrison: He came back and said he didn’t get a permit so he 

guessed he couldn’t go to work. I didn’t say he could or couldn’t. 
= -_ * . * 

Q. Repeat again the conversation you had with him upon his re- 
tarn to the job. 

A. (By Harrison): He said that he didn’t get a permit. I don’t 
believe he said why he didn’t get one and he himself stated that there- 
fore he couldn’t go to work. 

Q. You let it go at that? 

‘A. That’s right (J.A. 60a). 
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Brotherhood. They, it must be assumed, owe and recognize 
equal fealty to the organization and take equally seriously 
the obligations of membership. Petitioner does not deny 
that Harrison and Bissonnette both were aware that, as 
a condition of membership in the union, each of them 
would be required to get a working permit when working 
in an area other than that subject to the jurisdiction of 
the local to which he belonged. But the Board is not 
justified upon the record made in this cause in assuming, 
in the face of the contrary evidence buttressed by the tes- 
timony of the charging party himself, that Harrison or 
W. J. C. Kaufmann Company had made the acquisition of 
a work permit a condition of employment. 

The fact is that Bissonnette was told by Cain that he 
would need a permit (J.A. 53a). Cain, apparently not learn- 
ing from his own experience, offered no reason for believ- 
ing that such a permit was necessary. Bissonnette testi- 
fied that he had, in other localities, been required to get a 
permit, but admitted that he had never had such an ex- 
perience in the jurisdiction of the District Council (J-A. 
47a). Cain, in fact, had had the opposite experience (J.-A. 
52a). 


In any event, it appears plain that when Bissonnette 
first talked to Harrison, it was Bissonnette who raised the 
question of a permit. Harrison’s acquiescence on that oc- 
casion took the form of giving Bissonnette assurance that 
if he got back to the job before noon he would be put to 
work. Harrison did not require a permit to hire Bisson- 
nette. He did not ask Bissonnette to get a permit and he 
did not direct Bissonnette to the office at which a permit 
could be secured. Bissonnette was, apparently, in fact 
hired at the time that he left the job site to go for his 
permit (J-A. 55a). 
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Having failed to secure one, he returned to the job. 
Harrison, as has been said, was apparently very busy and 
their conversation was apparently exceedingly brief. Bis- 
sonnette informed Harrison that he hadn’t been able to 
get a permit and that he, therefore, couldn’t go to work. 
Harrison’s “‘passive assent” in the second conversation 
took the form of him informing Bissonnette that there was 
nothing that he could do about it. The Board would ap- 
parently impose upon & foreman busily engaged in hard 
and dangerous work the obligation to stop whatever he 
was doing and attempt to persuade a man like Bissonnette 
that he should not abide by the regulations of his union 
but should go to work without a permit. Would it impose 
any such duty upon @ foreman or a superintendent or a 
personnel manager who was not a member of the union? 
Is a foreman who is a member of the union required to 
exercise any greater care or any more discrimination in 
favor of or against those who wish to comply with the 
regulations of their union than a non-union hiring agent 
would? It was certainly not unreasonable for Harrison 
to assume (when, unprompted, Bissonnette said he had 
to get a permit) that what Bissonnette meant was that the 
union regulations required him to get a permit, not that 
Harrison would refuse to put Bissonnette to work if he 
failed to get a permit. The record shows the contrary to 
be true. It was Bissonnette himself who requested time 
to go to get a permit. What would have been Harrison’s 
position if he had refused to allow Bissonnette that time? 
Would the employer, whose agent he was, be held by the 
Board to be discouraging membership in a labor organiza- 
tion? 


Bissonnette mentioned one of the obligations which he 
had voluntarily undertaken and Harrison, knowing of the 
obligations, did not attempt to dissuade him. In fact, he 
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gave him until noon to secure a permit and return. It 
was not up to Harrison to insist, against Bissonnette’s 
own expressed reluctance, that Bissonnette go to work 
without a permit. He did not, on either occasion, withdraw 
the offer of a job which he had already unequivocally and 
unconditionally made. 


B. Foreman Harrison Is Not an Agent of the District 
Council. 


The Board explicitly agreed with the Trial Examiner 
that ‘‘Foreman Harrison * * * acted not only as agent for 
W. J. C. Kaufmann Company but also as agent for the 
[District Council] within the scope of authority and duty 
vested in him by the Brotherhood’s Constitution and the 
[District Council’s] Working Rules” (J.A. 18a). There 
was no Complaint against the Company. The existence or 
non-existence of an unfair labor practice is based, even if 
the Board were upheld in its conclusion that Harrison 
refused to hire Bissonnette because of Bissonnette’s failure 
to acquire a working permit, upon the further conclusion 
that he was acting as an agent for the District Council. 


‘Harrison was a foreman. He hired all of the carpenters 
who worked for him (J.A. 32a). He was appointed to his 
position by the superintendent of the Company, William 
Reidel (J.A. 32a). He testified that he left the enforcement 
of the working rules, including the specific provision re- 
garding permits, to the steward (J.A. 36a). He had, in 
fact, hired no non-members of the United Brotherhood, but 
none had applied to him for a job (J.A. 36a). He had hired 
Cain, who was not a member of a local affiliated with the 
District ‘Council, and had not even inquired about a permit 
(J.-A. 52a). He did not even know whether Cain had a per- 
mit before he was hired in or whether he secured it after- 
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wards (J.A. 37a). He neyer cleared an application for ~ 
employment with any representative of the District Coun- 
cil or any of its affiliated locals, nor did he contact any of 
them with regard to hiring, nor did they contact him (J.-A. 
38a). ‘Yet, the Board says that he was an agent of the Dis- 
trict Council. 


The testimony of Jack Wood, business representative of 
the District Council, that, for a period of at least two years, 
the District Council had specifically instructed its members 
that there was to be no. discrimination in terms of hire or 
other terms and conditions of employment, because of 
membership or non-membership in the union, was uncon- 
tradicted and was credited by the Trial Examiner in the 
conclusions adopted by the Board (J-A. 8a-10a, 562-082). 

The Board, in the face of this testimony, apparently as- 
sumed in its conclusions that the agents of District Council, 
as well as Harrison, would be more likely to enforce the 
(Constitution of the Brotherhood ‘in an illegal fashion than 
to obey the law. The ‘‘law will never presume that parties 
intend to violate its precepts * * *”’ Owings v. Hull, 9 Pet. 
607, 628 (1835) ; Cincinnati N. O. and T. P. Railway Com- 
pany v. Rankin, 241 U. S. 319, 327 (1916). “The burden 
of showing illegality is upon the party asserting it-and it is 
not sufficient merely to create confusion and suggest doubts 
as to legality.”? Palmer v. Chamberlain, 191: F. 2d 532, 589 
(CA 5, 1951); Bank of Kentucky v, Adams Express Com- 
pany, 93 U. S. 174, 181 (1876); Clews v. Jamieson, 182 
U.S. 461, 488-491 (1901) ; Korbly v. Springfield Institution 
for Savings, 245 U. S. 330, 336 (1917). 


_ The Board concedes that Harrison was an agent of the 
Company (J.-A. 18a). Indeed under the terms of the stat- 
ute, his status was that of an ‘‘employer”. Section 2(2) of 
the Act expressly states that the ‘“‘term ‘employer’ includes 
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any person acting as an agent of an employer, directly or 
indirectly ee oe? 

The Board effects the transmutation of employer into 
union agent in two simple steps: (1) Harrison was a mem- 
ber of the union, and (2) as a member of the union, he was 
required to see that other union members coming from other 
jurisdictions secured a work permit from the District Coun- 
cil before going to work. ; 


‘On the first point, this Court has specifically repudiated 
the doctrine that a foreman who is a union member is neces- 
sarily under the union’s direction and ‘will act illegally on 
its inducement. Carpenters District Council v. NDRB, 
275 F. 2d 564 (CADC, 1959), Honolulu ‘Star Bulletin, Lid. 
v. NURB, 274 F. 2d 567, 570 (CADC, 1959). Unlike the 
first-cited case, ‘here there is no evidence that there were 
any specific instructions by any union business agent to 
Harrison. ‘There is, in fact, evidence to the contrary. 


On the second point, the Board conveniently overlooks the 
facts (1) that Harrison did not check prospective employees 
to determine whether they had permits, (2) that he left the 
enforcement of the union regulations to the steward, (3) 
that the District Council hhad specifically instructed its 
membership that permits were not to be required as a pre- 
requisite to employment. ‘The Board ignores’ the actual 
hiring experiences of Cain and Bissonnette. These facts are 
apparently excised from the Board’s ‘consciousness in the 
interest of doctrinal purity.. Since the ‘Board’s dogma is 
that all foremen who are members of any union are “‘re- 
quired” to enforce the union’s regulctions without regard 
to the interests of the employer or the requirements of the 
law, the fact that a particular foreman in a particular case 
did not do so is of no consequence. 


In the instant case, the Board iseven harder put to find 
_@ scintilla of evidence of agency than it was in the cited 
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cases. It depends here upon the “‘apparent authority” in- 
vested in Harrison by the Constitution and Working Rules. 
It then discounts the admitted efforts of the District Coun- 
cil to act within the law by imstructing its membership 
“that permits were not required as @ condition of employ- 
ment” by saying ‘‘it is sufficient that it was never com- 
municated to Bissonnette” (J-A. 192). But the Constitu- 
tion and Working Rules upon which the Board relies are 
not shown to have been communicated to Bissonnette 
either !* 


‘Where is the detrimental reliance upon which the doc- 
trine of apparent authority depends? Bissonnette did not 
rely on the Council’s Working Rules any more or less than 
he did upon the Council’s instructions to its members. The 
fact is that he had no reason to believe that Harrison was 
an agent for anyone other than the Company. The fact 
is that he knew Rogers, not Harrison, represented the union 
on the job. The fact is that he at no time relied upon Har- 
rison’s ‘‘apparent authority’’ to act for the union. 


The fact indeed is that there ias no such authority and 
that Harrison was not and is not an agent of the District 
‘Council. 


JI. THE BOARD'S ORDER IS TOO BROAD IN SCOPE 


The Board’s Order in addition to granting other relief, 
requires that the District Council cease and desist from 
“causing or attempting to cause W. J. C. Kaufmann 
Company, or any other employer, to discriminate against 
employees or prospective employees * * *”; and from “‘In 


+In fact, Bissonnette testified that he did not see the Council’s 
Working Rules ‘(Board Exhibit 2) at any time on June 2, nor did any- 
one on the job or at the union offices read him anything from that docu- 
ment (J.A. 47a). . 
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any like or related manner restraining or coercing em- 
ployees or prospective employees of W. J. C. Kaufmann 
Company, or any other employer, in the exercise of their 
rights guaranteed in Section 7 of the Act * * *? (JA 
20a, emphasis supplied). ‘The extension of the order be- 
yond the particular employer to “‘any other employer: is 
invalid. Communications Workers of America v. NIRB, 
(U. S.) 46 LRRM 2033 (1960). Particularly is this true be- 
cause of the finding adopted by the Board that “‘the General 
Counsel has failed to prove by preponderance of the evi- 
dence that the Company and the District Council were 
parties to any unlawful arrangement, understanding or 
practice: relating to the hiring of carpenters’’ and the fail- 
ure of the Board to relate the events here involved to the 
castomary practices of this Company, let alone other em- 
ployers. The opinions of this and other courts, now sup- 
ported by the Supreme Court, condemning the Board’s 
practice of expansion by the use of terms such as “Cany 
other employer” or “any like or related manner’’ are too 
explicit, it seems to this Petitioner, to require further 
elaboration.* 


S International Brotherhood of Teamsters v. NLRB, 262 ¥F. 2d 456, 
462-468 (CADC, 1958); International Union of Operating Engineers, 
Local 150 v. NLRB, 273 F. 2d 883, 884 (CADC, 1959); NLRB v. Local 
926, International Union. of Operating Engineers, 267 F. 2d 418, 420-421. 
(CA 5, 1959) ; Morrison-Knudsen Company ¥. NLRB, 276 F. 2a 68 (CA 
9, 1960); NLRB v. United Brotherhood of Carpenters, 276 F. 2d 694 
(CA 7, 1960) ; Morrison-Knudsen, Inc. v. NLEB, 270 F. 2d 864, 865 (CA. 
9, 1959); Highway Truck Drivers and Helpers Local 107 v. NLEB, 273 
F. 2d 815, 818-819 (CADC, 1959) ; NLRB v. Shuck Construction Co., 40 
LRRM 2167 (CA 9, 1957); NLEB v. Bangor Building Trades Council, 46 
LRRM 2004, 2006-7 (CA 1, April 18, 1960). 
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CONCLUSION 


For the reasons stated, the Board’s Order should be 
set aside. 


ROLLAND R. O'HARE, 
BOAZ SIEGEL, 


SCHWARTZ, OHARE SWEENEY 
and SULLIVAN, 
(BOAZ SIEGEL, Counsel), 
1256 Penobscot Building, 
Detroit 26, Michigan; 


BERNARD DUNAU, 
912 Dupont Circle Building, N-W., 
Washington 6, D. C., 
Attorneys for Petitioners. 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Carpenters District Council of Detroit, Wayne, Oak- 
land, Macomb, Sanilac, St. Clair and Monroe Coun- 
ties and Vicinity of the United Brotherhood of 
Carpenters and Joiners of America (AFL-CIO), 
hereafter called petitioner or the District Council, to 
review and set aside an order of the National Labor 
Relations Board issued on December 2, 1959, pursu- 

(1) 


ant to Section 10(c) of the National Labor Relations 
Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. 
Sec. 151 et seq.), hereafter called the Act. In its 
answer to the petition, the Board has requested en- 
forcement of its order. The Board’s decision and 
order (J.A. 17a)* are reported at 125 NLRB No. 60. 
This Court has jurisdiction under Section 10 (e) and 
(£) of the Act. 


IL THE BOARD'S FINDINGS OF FACT 


In brief, the Board found that petitioner violated 
Section 8(b) (2) and (1)(A) of the Act by causing 
Kenneth Bissonnette to be denied employment be- 
cause he was neither a member of the Carpenters 
Union local which had jurisdiction in the area where 
he had been offered a job, nor did he have’a work per- 
mit which was required by the petitioner’s Working 
Rules for members of foreign locals to obtain employ- 
ment. In finding the foregoing violation the Board 
considered the facts relating to the denial of employ- 
ment in the light of petitioner’s Working Rules and 
the obligation of foremen at the job sites to enforce 
them. In summarizing below the evidentiary facts 
we describe first these rules, and turn then to the cir- 
cumstances under which Bissonnette was denied 
emoployment. 


_{? References areto pages of the Joint Appendix. Wherever 


im a series of references @ semicolon appears, references pre- 


ceding the semicolon are to the Board’s findings; succeeding 
references are to the supporting evidence. 
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A. Petitioner’s rules and regulations relating to employment, 
and the obligation of foremen to enforce them 


Petitioner’s Working Rules applicable in the area 
where the events in this case occurred require all 
members of the United Brotherhood of Carpenters, 
with which petitioner is affiliated, to hold ‘‘the cur- 
rent working card, or bona fide permit” in order to ob- 
tain employment (J.A.3a; 61a). Members are required. 
to show their cards when requested, and “working with 
non-union men on a job will not be allowed” (J.A. 
61a). The Working Rules also specify that Brother- 
hood members from locals not within petitioner’s 
jurisdiction must obtain permits from petitioner’s 
office before starting to work within its territory 
(ibid.). Foremen who are required by the Rules to 
be members of the Brotherhood of Carpenters, are 
directed to “‘be thoroughly familiar with [petition- 
er’s] By-laws and Working Rules,” and are similarly 
obliged “‘to work in conjunction with the Steward in 
an effort to uphold the trade rules, and * * * will be 
held equally responsible with the Steward for the vio- 
lation of any trade rules” (J.A. 4a; 62a). 

The Rules relating to working permits, which the 
foremen are thus required to enforce, are explicitly 
authorized by the constitution of the United Brother- 
hood of Carpenters. Thus, the constitution provides 
that members, before starting work in a jurisdiction 
of a local district council with which they: are not 
affiliated, must “secure a Working Permit in writing 
from the Local Union or District Council in, the juris- 
diction where work is secured”: (J.A: 63a): : “The 
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constitution also provides that , the Brotherhood’s 
<“‘mandates must be observed and obeyed at all times,” 
and: that ‘“‘No member shall violate the Trade Rules 
of the locality in which the member works” (J.A. 62a, 
63a). 

The District Council’s general area agreement with 
contractors who employ its members provides that 
there shall be a foreman whenever 3 or more Carpen- 
ter members are employed on a job site, and that he 
shall be selected by and be the representative of the 
Employer’? (J-A. 18a, n. 1; 63a). The agreement 
requires, in addition, that the foreman. shall be chosen 
from the members of the Carpenters Union on the 
job (sbid.)2 This requirement is in accordance with 
a substantially identical provision of the District 
Council’s Working Rules (J.A. 61a, 63a). 


B. The denial of employment to Kenneth Bissonnette 


Kenneth F. Bissonnette is a member of Local 1373 
of the Brotherhood, with headquarters in Flint, Mich- 
igan, outside the territorial jurisdiction of petitioner 
(J.-A. 4a; 42a). In June 1958, a fellow member of 
Local 1373, Ralph Cain, told Bissonnette about a job 
vacancy at a construction project in Mt. Clemens where 
W. J. C. Kaufmann Company, hereafter called the 
Company, was general contractor, and which was lo- 
cated within petitioner’s jurisdiction (J-A. 4a; 42a). 
Cain told Bissonnette, and Bissonnette knew from 


* The ‘general area agreement was recognized and applied by 
the-employer involved. in this case, although he was not signa- 
tory thereto (J.A. 9a; 332-342). 
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personal experience that he would need a work permit 
before starting on a job outside the territorial jurisdic- 
tion of his local (J.A. 4a; 47a, 58a). 

On the morning of June 2, 1958, Bissonnette went 
to the Mt. Clemens site and asked for work (J.A. 4a; 
42a). Foreman Harrison, a member of petitioner, 
told Bissonnette that there was a job open for him 
(J.A. 4a; 43a). Bissonnette then said that he had no 
permit and would have to get one (J.A. 4a; 49a, 55a). 
Harrison thereupon told Bissonnette to get the permit 
and return at noon for assignment (J.A. 4a; 43a, 
49a). Bissonnette next asked the union steward on the 
job where he might get a permit and was directed to 
the local’s office in Mt. Clemens (J.A. 48a, 48a). 
There, he was redirected to the District Council’s 
office in Detroit (J.A. 48a-44a). At the District 
Council’s office, Bissonnette asked for, but was re- 
fused, a work permit (J.A. 5a; 45a). The reason 
given was that, because of a strike in the area, many 
of the District Council’s members were unemployed 
(J.A. 45a). Upon Bissonnette’s return to the Mt. 
Clemens project, he told Harrison that he was unable 
to get a work permit and understood that he couldn’t 
go to work without one (J.A. 5a; 45a). Harrison re- 
plied that ‘“he was sorry, there was nothing he could 
do about it?? (J.A. 6a; 46a). Accordingly, Bisson- 
nette left the job site (J.A. 46a). 


IL THE BOABD’S CONCLUSIONS AND ORDER 


Upon the foregoing facts the Board unanimously 
concluded that petitioner violated Section 8(b) (2) 
and (1) (A) of the Act by preventing Bissonnette 
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from obtaining employment because he was not a 
member of a local within its jurisdiction and by deny- 
ing him a working permit which petitioner’s rules 
made prerequisite to employment for members of 
foreign locals. In reaching its conclusion the Board 
affirmed the Trial Examiner’s finding that Foreman 
Harrison’s conduct toward Bissonnette was the equiva- 
lent of “a direct refusal to hire Bissonnette” (J.A. Ta), 
and that Harrison was acting in this respect both as 
agent for petitioner and the Company. 

The Board’s order requires petitioner to cease and 
desist from causing or attempting to cause the Com- 
pany, or any other employer, to discriminate against 
employees or applicants for employment by requiring 
them to obtain work permits, clearances, or job refer- 
rals from petitioner as a condition of employment, or 
from in any like or related manner restraining or 


éoercing the employees or. prospective employees of 
the Company, or any other employer, in the exercise 
of their rights under Section 7 of the Act (J.A. 20a— 
23a). Affirmatively, the order requires petitioner to 
make Bissonnette whole for losses in wages because of 
the discrimination against him, and to post appropriate 
notices (J.A. 20a-21a). 


SUMMARY OF ARGUMENT 
I 
Under settled authority, a union violates Section 
8(b) (2) and (1) (A) of the Act by causing an 
employer not to hire a union member because he is 


affiliated with a local or branch which does not have 
jurisdiction within the area involved. Accordingly, 
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petitioner was forbidden by these statutory provisions 
from causing ‘the Company to deny employment. to 
Bissonnette because: he did not hold a work permit 
that was required under petitioner’s Working Rules 
of members of foreign locals who wished to obtain 
employment within petitioner’s jurisdiction. 
Petitioner. does not contest the validity of the ie: 
going principle but contends that the Board’s find- 
ings of fact are not supported in two respects. First, 
it argues that Bissonnette was not denied employ- 
ment, but rather that he left the job site voluntarily 
when he was unable to secure a work permit. Fore- 
man Harrison, however, agreed with Bissonnette, 
upon offering him the job, that a work permit should 
be obtained, and by his subsequent conduct and con- 
versations with Bissonnette indicated that the job offer 
was conditioned upon issuance of the permit. In the 
light of petitioner’s rules which required Bissonnette to 
obtain a work permit, and which similarly require 
foremen to enforce the rules, the Board could reason- 
ably conclude that Bissonnette was denied employ- 
ment because he could not present a work permit. __ 
Petitioner also contends that Harrison, in view of 
his position as foreman, did not bind petitioner by 
his denial of a job to Bissonnette. Harrison, however, 
was also a member of petitioner, and was specially 
required, as a union member foreman, to enforce the 
Working Rules. Accordingly Harrison was a dual 
agent of the Company and petitioner with respect to 
hiring, and petitioner is responsible for: his acts in 
compliance with the: directives of its Working Rules. 
Petitioner’s responsibility.in this respect, moreover, is 


not lessened by the circumstance that union members 
and stewards had been told. at membership meetings 
not to discriminate in employment against members 
of foreign locals. There is no showing that Bisson- 
nette was aware of any such restriction upon the 
applicability of the rules, and under principles of 
apparent authority petitioner is therefore bound by 
the acts of its agent, Harrison, in enforcing the plain 
meaning of the rules. 
I 

The contention that the Board’s order is too broad. 
in scope must be rejected. ‘Petitioner has not pre- 
served its objection to the order in this respect by an 
appropriate exception to the Trial Examiner’s Report, 
and thus is not in a position to raise the issue for the 
first time before this Court. In any event, the record 


sustains the appropriateness of the order in this case. 
The violation found resulted from the enforcement of 
petitioner’s rules of general applicability, and the 
Board is entitled to restrain further violations of the 
same character that may arise as to other employees 
and employers. 


ARGUMENT 


L Substantial evidence supports the Board’s finding that peti- 
- tioner caused the Company to deny employment to Bisson- 

nette, and thereby violated Section 8(b)(2) and (1) of the 
. Act ; 

A. The issues defined 

Section: 8(b)(2) of the Act, in relevant part, makes 
it an unfair labor practiee for a labor organization 
“to. eause or attempt to cause an employer: to dis- 
eriminate against.an employee in violation of subsee- 


BI 


tion (a)(3). *.*: *”?. The latter provision: prohibits 

“discrimination \in' regard.to hire *>*..* to encourage 

or discourage membership in any labor organization. 

* *.*”. At applied in this: case, Section 8(b)(2) thus - 
makes it unlawful for petitioner to have caused Bis- 
sonnette not to be employed by: the Company, when he 
was refused a work permit which petitioner’s rules 
required of members of foreign locals of the Brother- 
hood of Carpenters asa condition of SEES 
employment. 

Thus, the requirements. in petitioner’s Working 
Rules respecting work permits had the effect of sep- 
arately classifying, for employment purposes, mem- 
bers of the Brotherhood of Carpenters who’ belonged 
to locals within. petitioner’s jurisdiction, and members 
of foreign locals. The former class of members were 
entitled to jobs upon the showing of their cards, but 
the latter class were required specially to obtain work 
permits in order to seeure work. As the experience 
of Bissonnette illustrates, the denial of a work permit 
to a member of a foreign local-was simply a practical 
means of affording preferential employment oppor- 
tunities to members affiliated with petitioner. Thus, 
Bissonnette was told when he applied. at: petitioner’s 
office for a work permit that there were “too many 
local] men out of work here” (J-A. 45a). 

It is settled law, however, that Section 8(b) (2) 
prohibits unions from causing job discrimination on 
the ground, that a union member belongs to;a particu- 
lar local or branch. Such differences in treatment 
“inherently encourage. [existing members of the. pre- 
ferred: local to} retain good standing” and “nonmenr, 


10 


bers, to join,” within the meaning of the statutory pro- 
hibition. Radio Officers Union v. N-L.R.B., 347 US. 
17, 51. As summarized in N.L.B.B. District 2, Boiler- 
makers Union, 232 F. 2d 393, 396 (C.A. 2) (Lumbard, 
concurring) : 
Of course no provision of the constitution or 
‘rules of [the union] * * * could validly deter- 
mine where and under what circumstances the 
members of a particular local could apply for 
and be given jobs by an employer. The Act 
is paramount and its provisions may not be 
whittled away or circumvented by any action 
of [the union] * * * any more than by the 
agreement between the Company and [the 
union]. ; 
See also, N.L-B.B. v. Local 542, Operating Engineers, 
255 F. 2d 703, 705-706 (C.A. 3); N.L.R.B. v. Oper- 
ating Engineers, 216 F. 2d 161, 163, 164-165 (C.A. 8). 
It is also settled that a violation of Section 8(b) (2) 
by discrimination in employment, as is involved here, 
similarly is a violation of Section 8(b) (1) (A) of the 
Act. Local 3, Operating Engineers v. N.LE.B., 105 
App. D.C. 307, 266 F. 2d 905. 

Petitioner in its brief does not dispute the fore- 
going principles. It seeks to defend against the vio- 
lation found by the Board by contending that 
Bissonnette was not denied employment, but rather 
left the job site voluntarily (pet. br. 7-13), and that 
in any event Foreman Harrison did not bind peti- 
tioner by his conduct with respect to Bissonnette (pet. 
br. 13-16). Accordingly, if the Board’s findings on 
these factual issues are supported by substantial evi- 
dence, the violation in this case is established. We 
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turn, then, to the evidence in the record which con- 
firms the correctness of the Board’s findings. 
B. The evidence supports the Board's finding that Bissonnette was denied 
employment by Harrison 

Petitioner argues that Harrison’s role in Bisson- 
nette’s failure to secure employment with the Com- 
pany was that he “aid not attempt to dissuade” 
Bissonnette from violating petitioner’s working rules, 
and that the job offer was not conditioned upon 
Bissonnette’s obtaining a work permit (pet. br. 12). 
Tt is not essential, however, that Harrison told Bis- 
sonnette in haec verba that he could not have the job 
without securing a work permit in order to establish 
that Bissonnette was denied the job. The applicable 
rule is no different than in determining whether there 
has been a discharge rather than a voluntary quit- 
ting, and in the latter situation the Ninth Circuit has 
observed: “‘No set words are necessary to constitute 
a discharge; words or conduct, which would logically 
lead an employee to believe his tenure had been ter- 
minated, are in themselves sufficient,”’ N.L.RB. v. 
Cement Masons Local 555, 225 F. 2d 168, 172. Cf. 
N.L.RB. v. Oklahoma City General Drivers, 235 F. 
2d 105, 107 (C.A.10). A consideration of the totality 
of circumstances surrounding Harrison’s conversa- 
tions with Bissonnette provides ample support for the 
Boagl’s conclusion that Harrison’s conduct “would 
logically lead [Bissonnette] to believe”’ that he could 
not have the job without showing a work permit. 

Thus, both Bissonnette and Harrison knew that, 
under the Brotherhood’s constitution, Bissonnette 
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needed::a work permit before starting work on the 
Mt. Clemens project. In addition, Bissonnette had 
reason to believe and Harrison was well aware, that 
petitioner’s Working Rules so dictated. Neither was 
apprised of any relaxation of the work permit re- 
quirement within petitioner’s territorial jurisdiction 
(See J-A. 60a). Accordingly, when the job offer was 
made, Bissonnette stated that he had no permit and 
would have to obtain one (supra, p. 5). Harrison 
in turn showed that there- was a mutual understand- 
ing. on this score by answering. that Bissonnette 
“should. get a permit and be back here by noon” (J.A. 
43a). In the light of petitioner’s work permit re- 
quirements, which Harrison was obligated to enforce 
(supra, p. 3-4), the reasonable implication of the con- 
versation was that the job was conditioned upon 
presentation of a work permit 


_ ‘3 Petitioner asserts that the requirement of a work permit, 
of which “Harrison and Bissonnette ‘both were aware,” was 
with respect to their “membership in the union,” and was 
not “a condition of employment” (pet. br. 11). The Working 
Rules allow no such interpretation. They require foremen to 
direct all job applicants “to the Steward for an examination 
of his working card,” and provide in addition that “Working 
with nonunion men on a job will not be allowed” (J.A. 61a, 
G.C. Exh. 2, p. 21). The constitution of the Brotherhood, 
moreover, flatly states that foremen “must * * * hire none but 
members of the United Brotherhood” (G.C. Exh. 3, p. 33)- 
In combination, these rules make it explicit that employment 
at the Mt. Clemens job was confined to union membership. 
Since members of locals not in petitioner’s jurisdiction were 
required to hold work permits (supra, p. 3), it is plain that, 
insofar_as the union rules are concerned, Bissonnette had to 
have a work permit to obtain the job he was offered. 
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This understanding was confirmed by the :subse- 
quent conversation when Bissonnette returned to: the 
project after his unsuccessful attempt to. obtain a 
work permit. Bissonnette told Harrison that-he had. 
been unable. to get.a permit and “‘understood’’ that 
he couldn’t go to work without one: (J.-A. 5a; 45a). 
Harrison made no suggestion that Bissonnette might 
nonetheless take the job, which would have been both 
reasonable and natural if a work permit were nota 
prerequisite. He told Bissonnette simply that “he 
was sorry, there was nothing he could do about it?’ 
(J.A. 6a; 46a). “In the context of their mutual 
understanding” as Carpenter members in good stand- 
ing (J.-A. 6a), Harrison’s statement, consistent with 
his overall treatment of the situation, was tanta- 
mount to an invocation of petitioner’s rule which 
eonditioned Bissonnette’s employment on obtaining 
a work permit. Harrison’s conduct thus made it 
clear that it would be futile for Bissonnette to press 
the matter. Accordingly, Bissonnette’s actions could 
reasonably be viewed not as a voluntary ‘withdrawal 
from the job, but as-an acceptance of the fact that 
he could not satisfy the work permit requirement. 
Cf. N.L.R.B. v. Local 420, Plumbers Union, : aoe EF. 
2d 327, 331 (CA. 3). 
€. the evidence eupports the Boar's finding that Harrison acted a9 an 

agent of petitioner in denying employment to Bissonnette. 
Petitioner contends that it is not responsible for 
Hlarrison’s conduct in this case because “Harrison 
was a foreman,’’ and thereby an agent of the Com- 
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pany, (pet. br. 13). Harrison, however, was also a 
member of petitioner, as petitioner’s rules required, 
and as a union member foreman, Harrison was 
vested with special responsibilities on behalf of peti- 
tioner. Thus, the Working Rules provide that fore- 
men. shall “work in conjunction with the Steward in 
an effort to uphold the trade rules, and * * * will 
be held equally responsible with the Steward for the 
violation of any trade rules” (J.A. 62a). It cannot 
seriously be questioned that in denying employment 
to Bissonnette, Harrison was acting in compliance 
with the foregoing obligation to enforce the rules 
which conditioned Bissonnette’s employment on the is- 
suance to him of a work permit. The courts of appeals 
have not hesitated to fasten responsibility on a union 
for a foreman’s “action * * * [which] was squarely 
within the general authority granted to him as fore- 
man by the union’s ‘working rules.’” NLRB. v. 
Cement Masons Local 555, 225 F. 2d. 168, 174 (C.A. 
9). See also, N.L.RB. v. U.S. Steel Corp., decided 
‘April 13, 1960, 45 LRRM, 3121, 3122 (C.A. 3, en 
banc); N.L.RB. v. Carpenters Local 1976, 241 F. 2d. 
147, 156 (C.A. 9), aff’d without passing on this point, 
357 U.S. 98; N.LBB. v. International Longshore- 
men’s Union, 210 F. 2d 581, 584 (CA. 9); NLRB. 
v. Lummus Co., 210 F. 2d 377, 380 (CA. 5); cf. 
NL.B.B. v. Millwrights’ Local 2232, 277 F. 2d 217, 
220-222 (C.A. 5). ‘As these decisions also show, 
union responsibility, in such circumstances is not less- 
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ened because the foreman also serves in the dual 
capacity as agent of management.‘ 

Petitioner further contends that Harrison, even: it 
petitioner’s agent, was acting outside the scope of his 
authority by enforcing the Working Rules, and thus 
did not bind petitioner (pet. br. 14,16). The coniten- 
tion rests upon the testimony of petitioner’s business 
representative that. petitioner’s stewards and’°mem- 
bers generally had been instructed at membership 
meetings that there was to be no discrinination 
against the employment of nonmembers or menibers 
without work permits (J.A. 8a; 56a). This testi- 
mony, however, is not determinative, for as the Board 
pointed out, ““There is no evidence that [Bissonnette] 
was ever madé aware of Reais ’3] intention not 


‘ This «This Court’s decision in Carpenters) District Council vy. 
NLIRB., — App. D.C. —, 274 F. 2d 564, relied on by peti- 
tioner (br. 15), is not to the contrary. The question in that 
case was whether a union business agent approached a union. 
member foreman as an agent of management or as 9 union 
member, and the holding of the Court was that “In the ab- 
sence of any evidence to the contrary” the business agent’s 
request was to be viewed as addressed to the foreman in his 
managerial role. 274 F. 2d at 566. The evidence in the pres- 
ent record does not even suggest that the denial of employ- 
ment to Bissonnette because he did not hold a work permit 
was in accordance with or required by Company policy; the 
evidence is conclusive, on the other hand, that the denial was 
required by petitioner’s rules (supra, pp. 3-4). Accordingly, 
whatever the failures of evidence in the Carpenters District 
Council case, it is clear that Harrison was carrying out his 
union obligations in this case by denying Bissonnette a job. 
Harrison’s testimony at the hearing in this respect is revealing 
(JA. 60a): “I knew according to our rules if I belonged to 
the Brotherhood I expect to live up to the rules.” 
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to enforce its own rules” (J-A. 19a).” Indeed, as the 
Board further noted, “Harrison himself did not ap- 
pear to have any knowledge of any limitation on his 
authority and duty to enforce the Rules’’ (#d., n. 2). 
In these circumstances, Bissonnette could only look 
upon Harrison as a union member foreman who, under 
the constitution of the Brotherhood, was required to 
enforce the customary union rule, which petitioner 
had adopted and not formally rescinded, against hir- 
ing members of foreign locals who did not have work 
permits. Under conventional agency principles of 
apparent authority, petitioner was thereby respon- 
sible for the actions of Harrison which it held out to 
Bissonnette and other applicants as authorized under 
its Working Rules. See Restatement of Agency 
(Second), Sec. 49; NLRB. v. Acme Mattress Co., 
192 F. 24 524, 527 (C.A. 7).* 


®None of petitioner’s representatives with whom Bissonnette 
spoke in his attempt to secure a work permit told him that 
one was not necessary. For example, when Bissonnette was 
refused @ permit at the District Council’s Office, he said: “I 
might’ ss well tear this book [his union book] up and throw 
it away. I have got a job and I can’t go to work” (J.A. 45a). 
This statement went unchallenged. 

The Act makes clear that the principles of apparent as well 
as actual authority are applicable in cases such as the present 
one. Section 2(18) provides that “In determining whether any 
person is acting as an ‘agent’ of another person so as to make 
such other person responsible for his acts, the question of 
whether the specific acts performed were actually authorized 
or subsequently ratified shall not be controlling.” See H. Conf. 
Ree. 510, 80th Cong., 1st Sess., p. 36. 


17 
IL THE BOARD'S ORDER IS VALID AND PROPER 


Petitioner contends that the Board’s order is too 
broad in scope insofar as it requires petitioner to 
cease its illegal activity with respect to “any other 
employer” as well as the Company, and enjoins peti- 
tioner from ‘‘In any like or related manner restrain- 
ing or coercing employees or prospective employees of 
W. J. C. Kaufmann Company, or any other employer” 
(pet. br. 16-17). 

At the, outset it does not appear that petitioner has 
Facerutel this objection for determination by the Court. 
The only exception taken by petitioner with respect 
to the Trial Examiner’s recommended order, which 
included the provisions now in question, is a general 
one directed ‘to those portions of the Report entitled 
‘the remedy,’ ‘conclusions of law,’ and ‘recommenda- 
tions.’” But a general exception of this character 
‘¢did not apprise the Board that [petitioner] intended 
to press the question now presented,” and cannot be 
regarded as sufficient to permit the issue to be raised 
initially in this Court. Marshall Field v. N.L.R.B., 
318 U.S. 253, 255. Accordingly, this phase of the case 
is controlled by Section 10(e) of the Act, which pro- 
vides that, in the absence of extraordinary circum- 
stances, ‘‘no objection that has not been urged before 
the Board * * * shall be considered by the court. 
¢**” See eg., N.L.R.B. v. Cheney California 
Lumber Co., 327 U.S. 385, 388-389; N.L.RB. v. 
Seven-wp Bottling Co., 344 U.S. 344, 350; N.L.B.B. v. 
District 50, UMW, 355 U.S. 453, 463-464; N.L.B.B. 
v. Combined Century Theaters, No. 25932, decided 
August 3, 1960, — F. 2d — (C.A. 2) (on rehearing). 
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Wholly apart from the foregoing, the provisions of 
the Board’s order to which the petitioner objects are 
well within the Board’s remedial discretion. Peti- 
tioner’s summary assertion that the recent decision in 
Communications Workers v. NI.R.B., 362 U.S. 479, 
invalidates an order which encompasses conduct with 
respect to other employers as well as the particular 
employer involved is without foundation. That deci- 
sion simply confirms the conventional rule that Board 
orders of this character must rest on a showing that 
an extension of the unlawful activity which this pro- 
vision prohibits may reasonably be anticipated in view 
of its “similarity or relation to those unlawful acts 
which the Board has found to have been committed 
* * * in the past.” N.LRB. v. Express Publishing 
Co., 312 U.S. 426, 436-437, cited and relied upon in Com- 
munications Workers, supra. Such a showing has 
been made in the record in this case. 

Thus, the likelihood that the illegality in this case 
may well be repeated with respect to other employers 
and at other job sites is established by the fact that 
the unfair labor practice in this case resulted from 
the enforcement of union rules which are of general 
applicability. Indeed, it was only fortuitous that the 
Company rather than another employer was involved. 
The Board is not required to restrict its remedy to 
the single job site involved where “‘there is every rea- 
son to anticipate that if not deterred, [the union] 
would pursue the same discriminatory policies at 
every project within the area embraced by [it].’’ 
N.LR.B. v. Lummus Co., 210 F. 2d 210, 377, 381 (C.A, 
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5). See also, 1.B.E.W. v. N.L.R.B., 341 US. 694, 
105-706; F.7.C. v. Mandel Bros., 359 U.S. 385, 392- 
393. Finally, petitioner’s objection to the phrase “in 
any ‘like or related manner” is altogether without 
merit, for this kind of remedial provision was ex- 
pressly sanctioned in N.L.R.B. v. Express Publica- 
tion Co., 312 U.S. 426, 436. 


CONCLUSION 
’ For the reasons stated, it is respectfully submitted 


that the petition to review and set aside be denied 
and that the Board’s order be enforced in its entirety. 


Stuart RorHMAN, 
General Counsel, 


Dominick L. Manout, 
Associate General Counsel, 


Marcet MatLet-PrRevost, 
Assistant General Counsel, 


Duane B. BEEson, 
Vivian -ASPLUND, 
% Attorneys, 
National Labor Relations Board. 
‘Avausr 1960. 
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APPENDIX 


The relevant provisions of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 65 Stat. 601, 72 
Stat. 945, 29 U.S.C., Secs. 151, et seq.), are as follows: 


Ricuts or EMPLOYEES 


Sec. 7. Employees shall have the ma to self- 
organization, to form, join, or assist r organ- 
izations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage 
in other concerted activities for the purpose of 
collective bargaining or other mutual aid or pro- 
tection, and shall also have the right to refrain 
from any or all of such activities except to the ex- 
tent that such right may be affected by an agree- 
ment requiring membership in a labor organiza- 
tion as a condition of employment as authorized 
in section 8(a) (3). 


UnFarr Labor PRACTICES 


Src.8. (a) Itshall be an unfair labor practice 
for an employer— 

* * * * * 

(3) by discrimination in regard to hire or 
tenure of employment or any term or condition of 
employment to encourage or discourage member- 
ship in any labor organization. 7X 

* * * * * 

(b) It shall be an unfair labor practice for a 
labor organization or its agents— 

(1) to restrain or coerce (A) employees in the 
une of the rights guaranteed in section 


(2) to cause or attempt to cause an employer 

discriminate against an employee in violation 
of subsection (a) (3) or to discriminate i 
an employee with respect to whom membership 
in such organization has been denied or termi- 
nated on some ground other than his failure to 
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tender the periodic dues and the initiation fees 

uniformly required as a condition of acquiring 

or retaining membership. 
* * 


PREVENTION OF UNFAIR Lasor PRACTICES 
Src. 10 * * * 


* * + * * 


(e) The Board shall have power to petition 
any court of appeals of the United States, * * * 
within any circuit * * * wherein the unfair 
labor practice in question occurred or wherein 
such person resides or transacts business, for the 
enforcement of such order and for appropriate 
temporary relief or restraining order, and shall 
file in the court the record in the proceedings, as 
provided in section 2112 of title 28, United States 
Code. Upon the filing of such petition, the court 
shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of 
the proceeding and of the question determined 
therein, and shall have power to grant such tem- 
porary relief or restraining order as it deems just 
and proper, and to make and enter a decree en- 
forcing, modifying, and enforcing as so modified, 
or ees aE in whole or in part the order of 
the Bo No objection that has not been urged 
before the Board, its member, agent, or agency, 
shall be considered by the court, unless the failure 
or neglect to urge such objection shall be excused 
because of extraordinary circumstances. The 
findings of the Board with respect to questions of 
fact if supported by substantial evidence on the 
record considered as a whole shall be conclusive. 
Upon the filing of the record with it, the juris- 
diction of the court shall be exclusive and its 
judgment and decree shall be final, except that 
the same shall be subject to review by the * * * 
Supreme Court of the United States upon writ 
of certiorari or certification as provided in sec- 
tion 1254 of title 28. 
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Untrep States or AMERICA 
before the 


NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS, 
WASHINGTON, D. C. 


Carpenters District ‘Council of De- 
troit, Wayne, Oakland, Macomb, 
Sanilac, St. Clair and Monroe 
Counties and Vicinity of the 
United Brotherhood of Carpen-} Case No. 7-CB-479 
ters and Joiners of America 
(AFL-CIO) 


an 
Kenneth F. Bissonnette 


Marvin J. Schmitt, Esq., 
for the General Counsel. 


Schwartz & O’Hare, Esqs., 
by Rolland R. O’Hare, Esq., 
Detroit, Mich., 
for the Respondent. 


Before: Herbert Silberman, Trial Examiner. 


INTERMEDIATE REPORT 
STATEMENT OF THE CASE 


This proceeding, brought under Section 10 (b) of the 
National Labor Relations Act, 61 Stat. 136, herein called 
the Act, was heard before the undersigned Trial Examiner 
in Detroit, Michigan, on March 17, 1959. The General 
Counsel of the National Relations Board (sic) and the Re- 
spondent were represented at the hearing by counsel and 
were afforded full opportunity to participate. Decision 
was reserved on Respondent’s motion, made at the hear- 
ing, to dismiss the complaint. The motion is disposed 
of in accordance with the findings, conclusions and recom- 
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mendations made below. The General Counsel and Re- 
spondent duly filed briefs with the undersigned which have 
been carefully considered. 


With respect to the unfair labor practices, the amended 
complaint, in substance, alleges that the Respondent has 
violated Section 8 (ib) (1) (A) and (2) of the Act by 
reason of the following: (1) On June 2, 1958, causing W. 
J. C. Kaufman Company, herein called the Company, to 
refuse to hire Kenneth F. Bissonnette because he had not 
obtained clearance or approval for employment from the 
Respondent, and (2) since December 20, 1957, maintaining 
‘an arrangement, understanding and practice with the 
Company which requires applicants for jobs, as a condi- 
tion of employment, to obtain prior clearance, referral or 
approval from the Respondent. The Respondent denies it 
had engaged in the alleged unfair labor practices. 


Upon the entire record in the case and from my obser- 
vation of the demeanor of the witnesses, I hereby make 
the following: 


FINDINGS OF FACT 


I. The business of the Company 


W. J. C. Kaufmann Company, a Michigan corporation 
with its principal office and place of business in Detroit, 
Michigan, is a general contractor engaged in the con- 
struction and maintenance of buildings. During the cal- 
endar year 1957, which is representative of all times ma- 
terial hereto, the Company performed work and services 
within the State of Michigan valued in excess of $100,000 
for various manufacturing enterprises, each of which 
ships products valued in excess of $50,000 directly to 
points located outside the State of Michigan. ‘The Re- 
spondent admits, and I find, that the Company has been 
at all times material hereto engaged in commerce within 
the meaning of Section 2 (6) and (7) of the Act. 
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Il. The labor organization involved 


The Respondent, Carpenters District Council of Detroit, 
Wayne, Oakland, Macomb, Sanilac, St. Clair and Monroe 
Counties and, Vicinity of the United Brotherhood of Car- 
penters and Joiners of America (AFL-CIO), herein also 
called the Council, is a labor organization within the mean- 
ing of Section 2 (5) of the Act. 


Til. The unfair labor practices 


The first issue in this proceeding is whether Kenneth F. 
Bissonnette was denied employment at the Company’s 
construction project in Mt. Clemens, Michigan, because he 
had no permit from the Council to work within its terri- 
torial jurisdiction. The practice of obtaining working per- 
mits has its foundation in the constitution of the United 
Brotherhood of Carpenters and Joiners of America, here- 
in referred to as the Brotherhood, of which the Council 
is an affiliate. Section 46 C of the constitution provides: 


A member who desires to work in another jurisdic- 
tion and returns home daily, or who does not desire 
to transfer membership, shall before going to work, 
secure a Working Permit in writing from the Local 
Union or District Council in the jurisdiction where 
work is secured. 


This constitutional provision has been specifically imple- 
mented in the Council’s Working Rules by the following: 
Section 4: Members shall not be permitted to work 
on a job without the current working card, or bona 
fide permit, and they shall not be permitted to work 
with any member who does not have a current work- 

ing card, or a bona fide permit het hth 
Section 5: (A). ‘Any member of the United Brother- 
hood in good standing and going to work in the 
jurisdiction of this District Council and not wishing 
to transfer into this district must secure a working 
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cen the District Council office before going to 
wor! 


The Working Rules also impose a specific duty upon fore- 
men to enforce their provisions. Thus, it is provided in 
Section 23 (A) that all foremen must be members of the 
Brotherhood and must be thoroughly familiar with the 
Council’s trade rules. Paragraph (E) of the same Section 
enjoins foremen to work in conjunction with the stewards 
in an effort to uphold the trade rules. 

Kenneth F. Bissonnette resides in Clio, Michigan, and is 
2 member of Local 1373 of the Brotherhood which is head- 
quartered in Flint and which is not a member of or within 
the territorial jurisdiction of the Council. Bissonnette 
learned about a job vacancy at the Company’s Mt. Clemens 
project from Ralph Cain who is also a member of Local 
1373. Cain testified without contradiction that when he 
told Bissonnette about the Mt. Clemens job he also told 
Bissonnette “the would have to get a permit and would 
have to go to the district council to get it.” According to 
Bissonnette, he knew he needed a permit to work in Mt. 
Clemens because ‘‘I have traveled around quite a bit in 
different States and different jobs, and I have never seen 
anybody get by without it.’? However, he further testi- 
fied he had never worked within the Council’s jurisdiction 
‘and had no experience with the practices of the Respond- 
ent regarding working permits. 

In the morning of June 2, 1958, Bissonnette went to the 
Mt. Clemens project where Ralph Cain introduced him to 
Foreman Carr Harrison. Bissonnette asked for ‘a job and 
Harrison stated that he could use Bissonnette. Bisson- 
mette then said he had to get a permit. Harrison told 
Bissonnette to get the permit and return at noon for work. 
Harrison did not specifically tell Bissonnette that a permit 


2Cain did not testify that any representative of the Council had 
informed him that a permit was a prerequisite to his employment within 
the Council’s jurisdiction. 
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was a prerequisite to his employment.” Bissonnette left 
the job site and went to the Council’s office where he asked 
for but was refused. a working permit.* He then returned 
to the Mt. Clemens job. According to Bissonnette, he ex- 
plained to Harrison ‘‘that I was unable to get a permit, 
and I thought I had better come back and; tell him, and I 
understood I couldn’t go to work without a permit, and he 


2 Cain testified that Harrison told Bissonnette that “he (Harrison) 
would put him (Bissonnette) to work if he (Bissonnette) got him a 
permit or got squared away with the Union, or something like that.” 
Harrison denied he told Bissonnette that the latter needed a permit 
before he could be employed on the job. I do not credit Cain’s version. 
of the conversation. Cain’s testimony in this respect was not only con- 
tradicted by Harrison but is inconsistent with Bissonnette’s description 
of the event. Bissonnette testified with respect to his first conversation 
with Harrison, as follows: 


After I was introduced to Mr. Harrison I asked him if he could use 
a plate setter, and he said he could. And I told him I didn’t have 
no permit. That it would be foolish to try to get a permit and go 
out there and not have any job. It was customary to get the job 
first and then go and get the permit. (As a permit cost $5 Bis- 
sonnette meant that it would be foolish to spend $5 for a permit 
if he didn’t have any job to justify the expenditure.) And as near 
as I can recall, that’s about all we talked about, because it was 
getting late, and he told me if I could get back by noon I could go 
to work at noon. 


Although Bissonnette testified that Harrison “said to go get my permit 
and get back by noon, to wor! ” he also testified that he did not recall 
Harrison telling him that he had to get a permit before Harrison could 
use him on the project. 


3.Bissonnette testified that at the Council’s office he spoke to a man 
‘whose name he did not know. Subsequently, he learned from Cain and 
a Board agent that the man’s name is Jack Wood. Wood was present 
in the hearing room and Bissonnette identified Wood as the man with 
whom he spoke in the Council’s office. 


Jack Wood is a business representative for the Council. Wood 
testified that he never refused a permit to a member of the Brotherhood 
who requested one. Wood denied that he had ever seen Bissonnette 
prior to the hearing in this case, He also testified that there was an- 
other business representative of the Council who bore a general resem- 
blance to himself and might have been mistaken for himself. I credit 
‘Wood and find that the conversation Bissonnette had at the Council’s 
office was not with Wood. 
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said he was sorry, there was nothing he could do about 
it.’ Bissonnette further testified that Harrison did not 
say in this conversation that Bissonnette could not go to 
work without a permit.‘ 


Considered together, the Brotherhood’s Constitution 
-and the Respondent’s Working Rules (1) require mem- 
bers who secure employment outside the jurisdiction of 
their local or district council to obtain permits before go- 
ing to work, (2) forbid members to work with any member 
who does not have a current working card or bona fide 
permit, and (3) impose a duty upon foremen to uphold 
these trade rules. Both Bissonnette and Foreman Harri- 
son testified that they understood that under the Constitu- 
tion of the Brotherhood and the Working Rules of the 
Union, Bissonnette needed a permit before beginning work 
at the Mt. Clemens project. The conversations between 
the two, summarized above, must be interpreted in the 
context of their mutual understanding. Harrison testified 
he was prepared ‘to hire Bissonnette at the very time the 
latter made application for the job. However, when Bis- 
sonnette said he first had to obtain a permit, Harrison 
told him to do so and return at noon. Although Harrison 
did not im haec verba tell Bissonnette that a working per- 
mit was a prerequisite to his employment, such was the 
implication of their conversation. This is reaffirmed by 
their subsequent conversation after Bissonnette returned 
to the project following his unsuccessful attempt to obtain 
a permit. Bissonnette ventured the opinion to Harrison 
that he could not go to work without a ‘permit. The reason- 
able construction of Bissonnette’s remark is not that he 
was withdrawing his application for employment, but that 
he recognized that without a permit it would be futile 
to press Harrison for a job. By his failure to correct 
Bissonnette, Harrison indicated his agreement. Otherwise, 
the natural thing for Harrison to have done in the cir- 


4 As to this conversation Harrison testified, “Fe came back and said 
he didn’t get a permit so he guessed he couldn't go to work. I didn’t 
say he could or couldn’t.” 
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cumstances would have been to tell Bissonnette that he 
could work without a permit. The effect of Harrison’s 
passive assent to Bissonnette’s assertions that he needed a 
permit from the Council to work at the Company’s Mt. 
Clemens project was tantamount to a direct refusal to 
hire Bissonnette. Accordingly, I find that Harrison denied, 
Bissonnette employment on June 2, 1958, because: Bisson- 
ette had not complied with the Council’s trade rules. 


As Harrison had authority on behalf of the Company to 
hire carpenters for work at the Mt. Clemens project his 
refusal to hire Bissonnette because Bissonnette did not 
have a working permit from the Council was a discrim- 
ination within the meaning of Section 8 (a) \(3) of ‘the 
Act. In this instance, Harrison was also acting as an 
agent for the Respondent. Harrison was a member of 
the Council and testified that he was familiar with his 
obligations as a member. As a foreman he was under 2 
duty “to uphold the trade rules,’’ one of which barred 
carpenters without current working cards or bona fide 
permits from employment. Because the Council’s Working 
Rules imposed, a duty upon Harrison, as a union member 
and a foreman, to enforce its trade rules, when Harrison 
did so by refusing to hire Bissonnette he was acting under 
the authority generally delegated to him by such rules 
and hence was acting in the capacity of an agent for the 
Council. Accordingly, the Respondent through the agency 
of Harrison caused the Company to discriminate against 
Bissonnette and, therefore, violated Section 8 (b) (2) and 
8 (b) (1) (A) of the Act.’ Grove Shepherd Wilson & 
Kruge, Inc., 109 NLRB 209; Enterprise Industrial Piping, 
Company, 117 NLRB 995. 


The complaint also alleges that the Respondent and 
Kaufmann have maintained an understanding and arrange- 


5iAlthongh, as is discussed below, Harrison’s conduct was not in 
accordance with the Council’s current policies, nevertheless, as he was 
acting within the scope of his apparent authority under the Working 
Rules, the Council is responsible for Harrison’s unlawful refusal to 
employ Bissonnette. 
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ment which require applicants for jobs with the Company, 
as @ condition of employment, to obtain, prior clearance, 
referral or approval from the Council. The General 
Counsel’s theory is that, when related to the Council’s 
trade rules, the Bissonnette episode alone constitutes proof 
cE eee hiring pre on the pert of the Company: 

e Council. See Philadelplua Woodwork Company, 
121 NLRB No. 201. Respondent’s defense is that during 
the period embraced by the complaint it has not been en- 
forcing its trade rules concerning working cards and per- 
mits and that it has no understanding with the Company 
in regard thereto. 


Jack Wood, a business representative of the Council, 
testified that for longer than 2 years the Respondent has 
not prevented carpenters from obtaining employment with- 
out a current working card or bona fide permit. ‘According 
to Wood, ‘‘Our instructions are to our stewards, to our 
members at membership meetings, that if there is a man 
who goes on a job—whether he is 2 union member or not— 
if he gets hired on that job or is about to be hired, or 
whether or not he has a permit, a bona fide permit or not, 
he is to be allowed to go to work.’”? He further testified 
that at no time during the period embraced iby the com- 
plaint in this case had he ever requested ‘the Company to 
refuse to hire or to discharge any employee on the basis 
that the employee was not a member of or did not have a 
permit from the Council.*® Wood’s testimony is corrobor- 
ated by the provisions of the Council’s current collective 
bargaining agreement, entered into on May 1, 1958, with 
three contractors’ associations. The agreement contains 
@ union-security clause which meets the conditions of the 
proviso ‘to Section 8 (a) (3) of the Act. In addition, the 
agreement provides that ‘“The Employer agrees * * * he 
will not discriminate against applicants because of mem- 
bership or nonmembership in the Union,” and that the 


The Council does enforce the union-security provisions of its sub- 
sisting contracts. 
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Employer shall not be obligated to discharge or dis- 
ee against any employee for nonmembership in the 
non: 


(1) If he has reasonable grounds for believing 
that such membership was not available to the em- 
‘ployee on the same terms and conditions generally 
applicable to other members, or 


(2) if he has reasonable grounds for believing that 
membership was denied or terminated for reasons 
other than the failure of the employee to tender the 
periodic dues and the initiation fees uniformly re- 
quired as a condition of acquiring or retaining mem- 
bership. 


The contract also provides that ‘The foreman shall be 
selected by and be the representative of the Employer. 
He shall not be required to violate any part of this Agree- 
ment as a condition of employment.’’ Although no evi- 


dence was adduced concerning the negotiations which led 
to the incorporation in the agreement of the clauses re- 
ferred to above, it is quite probable that, consistent with 
Wood’s ‘testimony, they were included for the specific pur- 
pose of reassuring the employers who are parties to the 
agreement that the Council’s trade rules relating to hir. 
ings would. not be maintained or enforced on their projects. 


The General Counsel in his brief concedes that the evi- 
dence in this case does not establish any illegal arrange- 
ment between the Respondent and the Employers who are 
parties to the area agreement, but argues, nevertheless, 
that ‘‘a discriminatory hiring practice did exist and was 
actively engaged in here between the Respondent and the 
W. J. C. Kaufman Company.” It was stipulated at the 
hearing that the Company recognizes the Council as the 
collective bargaining representative of its carpenters and, 
although Kaufmann is not a par'ty to the area agreement, 
it, in general, follows the terms of the area contract. Busi- 
ness Representative Wood testified without contradiction 
that the Council has no agreement with Kaufmann con- 
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cerning the employment of carpenters except as is set 
forth in the area agreement. Other than the testimony re- 
lating to Harrison’s failure to hire Bissonnette, there is 
no evidence of any unlawful understanding or arrange- 
ment between the Company and the Respondent. Foreman 
Harrison alone was responsible for the discrimination 
against Bissonnette. ‘A violation of the Act has been 
spelled out from Harrison’s tacit agreement with Bisson- 
nette’s assertions that he could not work without a permit 
from the Council. It was Bissonnette, rather than Harri- 
gon, who invoked the Respondent’s ‘trade rales; Harrison 
was merely acquiescent in circumstances where he was 
under a duty to speak. Harrison testified that normally 
he did not concern himself with questions relating to 
whether applicants bad current working cards or permits 
from ‘the Council, but left such matters to the- steward. 
Roy Rogers, the Council’s job steward at the Mt. Clemens 
project, testified that he would not enforce the provisions 
of the trade rales which ‘prohibits carpenters from work- 
ing without @ current working card or bona fide permit. 
This is consistent with Wood’s assertion that for the past 
2 years the Council has not been enforcing its trade rales 
relating to working cards and permits. Both Harrison 
and Rogers are corroborated, in part, by Ralph Cain who 
testified that neither Foreman Harrison nor Steward 
Rogers asked him whether he had a permit when he began 
work at the Mt. Clemens project. 


The Bissonnette episode, at most, is proof only of an 
isolated and accidental application of the Respondent’s 
trade rales by Harrison. As practice means repeated or 
customary action, the incident neither proves that it was 
Harrison’s practice to-insist upon a carrent working card 
or permit from the Council as a prerequisite for employ- 
ment, nor that such practice was followed by any of the 
Company’s other foremen and supervisors at the Mt. 
Clemens project or at other of its projects in the Detroit 
area.’ The Bissonnette episode does not suffice to establish 


1 Harrison hired only the carpenters who were subject to his super- 
vision. It does not appear that he was concerned with the employment 
of any of the other carpenters who worked for the Company at the Mt. 
Clemens project or at its other projects within the area of the Council’s 
territorial jurisdiction. . 
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that ‘the Company, through practice, agreement or arrange- 
ment with the Council made the possession of a current 
working ecard or bona fide permit from the Council acon- 
dition of or prerequisite to employment. ‘ 


As the only evidence adduced by the General Co 

in support of his contention that the Company and the 
Respondent were parties to an illegal hiring practice 
concerns Harrison’s refusal to employ Bissonnette on 
June 2) 1958, and as this evidence is not indicative of the 
practices of other supervisors and officials of the Com- 
pany who may have authority to hire carpenters, or even 
conclusive as to what Harrison’s normal and customary 
hiring practice was, I find that the General ‘Counsel has 
failed to prove by a preponderance of the evidence that 
the Company and the Respondent were parties to any un- 
lawful arrangement, understanding or practice relating to 
the hiring of carpenters. 


IV. ‘The effect of the unfair labor 
practices upon commerce 


The activities of the Respondent set forth in Section 
TH, above, occurring in connection with the operations 
of W. J. C. Kaufmann Company, described in Section I, 
above, have a close, intimate, and substantial relation to 
trade, traffic, and ecommerce among the several States and. 
tend to lead to labor disputes burdening and obstructing 
ecommerce and: the free flow thereof. 


V. The remedy 

Having found that the Respondent has engaged in cer- 
tain unfair labor practices, it will be recommended that 
it cease and desist therefrom and take certain affirmative 
action designed to effectuate the policies of the Act. 

Tt has been found that the Respondent caused the Com- 
pany to discriminate against Kenneth F. Bissonnette 
within the meaning of Section 8 (a) (3) of the Act and 
therefore has itself violated Section 8 (b) (2) and (1) (A). 
of the Act. It will be recommended that the Respondent 
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make Bissonnette whole for any loss of earnings which 
he may have sustained by reason of Respondent’s unlaw- 
fal conduct by paying to him a sum of money equal to the 
‘amount he normally would have earned as wages from 
the date of the discrimination, June 2, 1958, absent the 
unfair labor practices of the Respondent. In computing 
the amount of backpay, the customary formula of the 
Board set forth in F. W. Woolworth Company, 90. NLRB 
289, shall be followed. ‘The Respondent may terminate its 
liability for further accrual of ‘backpay by notifyimg the 
Company, in writing, that it has no objections to the 
employment of Bissonnette by ‘the Company. The Re- 
spondent shall not be liable for any backpay accruing to 
Kenneth F. Bissonnette after 5 days from giving such 
notice. 


Tt will also be recommended that the Respondent notify 
Kenneth F. Bissonnette, in writing, that it has no objec- 
tions to his employment by W. J. C. Kaufmann Company, 
or amy other employer, and that henceforth it will not 
restrain. or coerce him by unlawfully denying him a work- 
ing permit or by otherwise unlawfully infringing upon the 
rights guaranteed, to him by Section 7 of tthe Act. 

Upon the basis of the foregoing findings of fact and 
upon the entire record in the case, I make the following: 


CONCLUSIONS OF LAW 


1. By causing W. J. C. Kaufmann Company unlaw- 
fully to discriminate against, Kenneth F. Bissonnette, the 
Respondent has engaged in and is engaging in unfair 
labor practices within the meaning of Section $ (b) (2) 
of the Act. 

2. By the aforesaid acts, the Respondent has re- 
strained and coerced employees in the exercise of their 
rights guaranteed by Section 7 of the Act, and has there- 
by engaged in and is engaging in unfair labor practices ; 
within the meaning of Section 8 (b) (1) (A) of the Act. 
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3.. The aforesaid unfair labor practices are unfair 
labor practices within the meaning of Section 2 (6) and. 
(7) of the iAct. : 


4. Respondent has engaged in no other conduct consti- 
tating unfair labor practices within the meaning of the 
Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law, and the entire record in the case, the 
undersigned recommends that the Respondent, Carpenters 
District Council of Detroit, Wayne, Oakland, Macomb, 
Sanilac, St. Clair and Monroe Counties’ and Vicinity of 
the United Brotherhood of Carpenters: and: Joiners of 
America (AFL-CIO), its officers, agents, successors, and 
assigns, ‘shall: 

t. Cease and desist from: 


(a) Causing or attempting to cause W. J. C. Kaut- 
mann Company, or any other employer, ‘to discriminate 
against employees or prospective employees by requiring 
them to obtain working permits, clearances, or job re- 
ferrals from the Repondent as a condition of employment 
in violation of Section 8 (a) (3) of the ‘Act; 

(b) “In any like or related manner restraining or 
coercing employees or prospective employees of W. J. C- 
Kianfmann Company, or any other employer, im ‘the exer- 
cise of their rights guaranteed in Section 7 of the. Act, 
except to the extent that such rights may. be affected. by: 
an agreement requiring membership in a labor organiza- 
fion as a condition of employment as authorized by Sec- 
tion § (a) (3) of the Act. ye 

2. Take the following affirmative action which the 
undersigned finds will effectuate the policies of the Act: 


(a) Make Kenneth F. Bissonnette whole for any 
loss of earnings he may have suffered as a result of the 
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discrimination against him in the manner set forth in the 
section of this Report entitled ‘“The remedy”; 


(b) Notify W. J. C. Kaufmann Company and Ken- 
neth F. Bissonnette, in writing, that it has no objections 
to Bissonnette’s employment; and also notify Bissonnette, 
in writing, that henceforth it will not coerce or restrain 
him by unlawfully denying him a working permit or by 
otherwise unlawfully infringing upon the rights guaranteed 
to him by Section 7 of the Act; 

(c) - Post at its offices in Detroit, Michigan, copies of 
the notice attached hereto end marked ‘‘Appendix.” 
Copies of said notice, to be furnished by the Regional 
Director for the Seventh Region, shall, after being duly 
signed by a representative of the Respondent, be posted 
immediately upon receipt thereof, and maintained by it for 
sixty (60) consecutive days thereafter, in conspicuous 
places, including all places where notices ere customarily 
posted. Reasonable steps shall be taken by the Respondent 
to insure that such notices are not altered, defaced, or 
covered by any other material; 


(d). Additional copies of the notice attached hereto 
and marked ‘“Appendix’’ shall be signed by a representa- 
tive of the Respondent and shall be forthwith returned 
to the Regional Director for the Seventth Region for post- 
ing by W. J. C. Kaufmann Company, the Company will- 
ing, at its business offices and construction projects with- 
in the State of Michigan, where notices to its employees 
are customarily posted; 

(e) Notify the Regional Director for the Seventh 
Region, in writing, within twenty (20) days from the date 

of service of this Intermediate Report what steps it has 
taken to comply herewith. 

It is further recommended thalt, unless within twenty 
(20) days from the date of service of this Intermediate 
Report, the Respondent shall notify said Regional Direc- 
tor, in writing, that it will comply with the foregoing 
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recommendations, the National Labor Relations “Board 
issue an order requiring Respondent to take the action 
- aforesaid. 


‘Tt is also-recommended that the complaint herein be dis- 
missed insofar as it alleges that the Respondent has en- 
gaged in any unfair labor practices in violation of Section. 
8 (b) (1) (A) and (2) of the Act other than with’ respect 
soe eee specifically found hereinabove to have been 


- ‘Dafed-at: Washington, D.C; this 28 day of May, 1959. 


! Herbert Silberman, 
‘: = ‘Trial Examiner. 


~\ AMERICA (AFL-CIO) 
PURSUANT TO 
THE RECOMMENDATIONS ‘OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate: the ~policiés of the Naltionial Labor Relations 
Act, we hereby give notice that: 

‘WE WILL NOT cause or attempt to cause W. J. C. 
KAUFMANN COMPANY, or any other employer, to 
discriminate against Kenneth F. Bissonnette, or other 
employees or applicants for-employment, by- requiring 
them to obtain working permits, clearances or job 
referrals from us, as a condition: of employment, im 
-violation of Section 8: (a)’ (3) of the Act. 

WE WILL NOT in any like’ or related manner re- 
strain or coerce employees or applicants for employ- 
ment with W. J. C. KA | COMPANY; -or any 
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other employer, in the exercise of the rights guaran- 
teed in Section 7 of the Act, except to the extent that 
such rights may be defined by an agreement requiring 
membership in a labor organization as a condition of 
couplosment as authorized by Section $ (a) (3) of the 


WE WILL notify, in writing, W. J. C. KAUFMANN 
COMPANY that we have no objections to the hiring 
or employment of Kenneth F. Bissonnette. 
WE WILL notify, in writing, Kenneth F. Bissonnette 
that we have no objections to his employment with 
W. J. C. KAUFMANN COMPANY, and that hence- 
forth we will not coerce or restrain him by unlawfully 
denying him a working permit, or by otherwise in- 
fringing upon the rights guaranteed him by Section 
7 of the Act. 

-- WE WILL make whole Kenneth F. Bissonette for any 
loss of earnings he may have suffered as a result of 
the discrimination against him. 


Carpenters District Council of Detroit, 
tem < Sen Macomb, Sanilac, St. 
Clair and Monroe Counties and vicinity 
of the United Brotherhood. of SRS 
ters and Joiners of America (AFL- 


CIO). 
(Labor Organization) 


(Representative) : (Title) 


oo Ooowonmor 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered. 
by any other material. 
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Untrep STATES or AMERICA 
before the 
NATIONAL LABOR RELATIONS BOARD 


ters District Council of De- 

troit, Wayne, Oakland, Macomb, 

Sanilac, St. Clair and Monroe 

Counties and Vicinity of the 
United Brotherhood of Carpen- | 
ters and Joiners of America [ 
(AFL-CIO) | 

(W. J. See Company) 

an 

Kenneth F. Bissonnette J 


Case No. 7-CB-479 


DECISION AND ORDER ~ 


On May 28, 1959, Trial Examiner Herbert Silberman 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondent had engaged ‘in and 
was engaging in certain unfair labor practices, and recom- 
mending that it cease and desist therefrom and take cer- 
tain affirmative action, as set forth in the copy of the 
Intermediate Report attached hereto. Thereafter the Gen- — 
eral Counsel and Respondent filed exceptions and support- 
ing briefs. 

Pursuant to the provisions of Section 3 (b) of the Act, 
the Board has delegated its powers in connection with this 
case to a three-member ‘panel. 

The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report, the 
exceptions and briefs, and the entire record in the case, 
and hereby adopts the findings, conclusions and recom- 
mendations of the ‘Trial Examiner, to the extent that they. 
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— consistent with the findings and conclusions set forth 
ow. 


1. We agree with the Trial Examiner that Foreman 
Harrison, in refusing to hire Bissonnette because of his 
lack of a work permit, acted not only as agent for W. J. 
C. Kaufmann Company but also as agent, for the Re- 
spondent* within the scope of authority and duty vested 
in him by the Brotherhood’s Constitution and the Re- 
spondent’s Working Rules. We therefore find, as did the 
Trial Examiner, that the Respondent was liable for the 
discrimination practiced against Bissonnette in violation 
of Section 8 (a) (3) of the Act, and therefore violated 
Section 8 (ib) (2) and (1) (‘A) of the Act. 

As discussed in the Intermediate Report the Brother- 
hood’s Constitution and Working Rules impose upon the 
foreman, who is required to be a member under ‘the Rules, 
the responsibility for their enforcement. Included in these 
rules is one requiring union members from other jurisdic- 
tions to secure a work permit from the District Council 
before going to work. No member is permitted to work on 
the job without a current working ecard or bona fide 
permit. Further no member of the District Council is per- 
mitted to work with any member of the union who does 


1 Foreman Harrison’s status as an agent of the Company is not 
questioned. In the circumstances of this case, it is clear that he was 
also an agent of the Respondent Union. It is to be noted that Para- 
graphs III C of the Respondent’s collective bargaining agreement [the 
instant Company, although not a signatory, had agreed to be bound by 
this agreement] provides: 


The foreman shall be selected by and be the representative of the 
Employer. He shall not be required to violate any part of this 
Agreement as a condition of employment. When three (3) or more 
members of the Union are employed, one (1) shall act as working 
foreman and receive the foreman’s rate of pay. (Emphasis added.) 


By thus requiring that the Company appoint one of its members as 
foreman whenever three or more members had been employed, the Re- 
spondent necessarily assured itself a degree of control over the hiring 
process through the member foremen who were obligated to enforce the 
provisions of the Brotherhood’s Constitution and the Respondent’s Work- 
ing Rules. 
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not possess a card or permit. In these circumstances, it is 
clear that Foreman Harrison’s refusal to hire Bissonnette 
because of his failure to possess a bona fide work permit 
fell within the contemplated scope of ‘the authority and 
responsibility the Respondent placed in him. 


We are not persuaded, as the Respondent argues, that 
Harrison’s action could not be imputed to it because, at 
the time Bissonnette sought employment, the Respondent’s 
membership had been instructed, contrary to the pro- 
visions of the Brotherhood’s Constitution tand the Re- 
spondent’s Working Rules, that permits were not required 
as a condition of employment. Bissonnette was a member 
of a Local which was not within the jurisdiction of the 
Respondent and there is no evidence that he was ever 
made aware of the Respondent’s intention not to enforce 
jts own rules. Whatever may be the restriction that was 
intended to be placed upon Harrison’s authority and duty 
under the Constitution and Working Rules, it is sufficient 
that it was never communicated to Bissonnette. Harrison 
thus remained cloaked with apparent authority, if not ac- 
tual authority, to act on behalf of the Respondent and, 
the uncommunicated restriction on this authority cannot 
serve to relieve the Respondent of its responsibility for 
Harrison’s conduct. 

‘Accordingly, we find, as did the Trial Examiner, that 
the Respondent violated Section 8 (b) (2) and (1) (A) of 
the Act. 


2 Harrison himself did not appear.to have any knowledge of any 
limitation on his authority and duty to enforce the Rules. He testified: 

Q. You knew he [Bissonnette] needed a permit, didn’t you? 

A. I knew according to our rules if I belonged to the Brotherhood 
I expect to live up to the rules and what not, and I feel that same 
applies to him. If he belongs to the Brotherhood he expects to live up 
to the rules. 

Q. And one of the rules is that in circumstances in which Mr. 
Bissonnette found himself he needed a permit to work on the job? 

A. He felt he needed a permit to work. 

Q. :And you felt he needed a permit? 

A. Yes, I didn’t say so. It wasn’t necessary for me to specify that 
he did. oe * 


ORDER 


Upon. the entire record in this case and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondent, Carpenters. District Council 
of Detroit, Wayne, Oakland, Macomb, Sanilac, St. Clair 
and Monroe Counties and Vicinity of the United Brother- 
hood of Carpenters and Joiners of America (AFICIO), 
its officers, agents, successors, and assigns, shill: 

1. Cease and desist from: 


(a) Causing or attempting to cause W. J. C. Kauf- 
mann Company, or any other employer, to discriminate 
against employees or prospective employees by requiring 
them ‘to obtain working permits, clearances, or job refer- 
yals from the Respondent as a condition of employment in 
violation of Section 8 (a) (3) of the Act; 


‘(b) In any like or related manner restraining or 
coercing employees or prospective employees of W. J. C. 
Kaufmann Company, or any other employer, in the exer- 
cise of their rights guaranteed in Section 7 of the Act, 
except to the extent that such rights may be affected by 
an agreement requiring membership in a labor organiza- 
tion as a condition of employment as authorized by Sec- 
tions 8 (a) (3) of the Act, as modified by the Labor Man- 
agement Reporting and Disclosure Act of 1959. 


2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 


(@) Make Kenneth F. Bissonnette whole for any loss 
of earnings he may have suffered as a result of the dis- 
crimination against him in the manner set forth in the 
section of the Intermediate Report entitled ‘The 
remedy”; 

(b) Notify W. J. C. Kaufman Company and Ken- 
neth F. Bissonnette, in writing, that it has no objections 
to Bissonnette’s employment; and also notify Bissonnette, 
in writing, that henceforth it will not coerce or restrain 
him by unlawfally infringing upon the rights guaranteed 
to him by Section 7 of the Act; 
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(e) Post at its offices in Detroit, Michigan, copies of 
the notice attached hereto and marked ‘‘Appendix.’” 
Copies of said notice, to be furnished by the Regional Di- 
rector for the Seventh Region, shall, after being duly 
signed by a representative of the Respondent, be posted 
immediately upon receipt thereof, and maintained by it 
for sixty (60) consecutive days thereafter, in conspicuous 
places, including all places where notices are customarily 
posted. Reasonable steps shall be taken by the Respondent 
to insure that such notices are not altered, defaced, or 
covered by any other material; 


(a) Additional copies of the notice attached hereto 
and marked “‘Appendix’”’ shall be signed by a representa 
tive of the Respondent and shall be forthwith returned, to 
the Regional Director for the Seventh Region for posting 
by W. J. C. Kaufmann Company, the Company willing, at 
its business offices and construction projects within the 
State of Michigan, where notices to its employees are 
customarily posted; 

(e) Notify the Regional Director for tthe Seventh 
Region, in writing, within ten (10) days from the date of 
this Order what steps it has taken to comply herewith. 


Joseph Alton Jenkins, Member 
(Seal) National Labor Relations Board 


3In the event this Order is enforced by a decree of the United 
States Court of Appeals, there shall be substituted for the words “PUR- 


_ SUANT TO A DECISION AND ORDER” the words “PURSUANT TO. 


A DECREE OF THE UNITED STATES COURT OF APPEALS, 
ENFORCING AN ORDER.” 
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APPENDIX 


NOTICE TO ALL MEMBERS OF CARPENTERS DISTRICT COUN- 
CIL OF DETROIT, WAYNE, OAKLAND, MACOMB, SANILAC, ST. 
CLAIR AND MONROE COUNTIES AND VICINITY OF THE 
UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF 
AMERICA (AFL-CIO) AND TO ALL EMPLOYEES OF 
W. J. C. KAUFMANN COMPANY 


PURSUANT TO 
‘A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby give notice that: 


WE WILL NOT cause or attempt to cause W. J. C. 
KAUFMANN COMPANY, or any other employer, to 


discriminate against Kenneth F. Bissonnette, or other 
employees or applicants for employment, by requirmg 
them to obtain working permits, clearances or job re- 
ferrals from us, as a condition of employment, in 
violation of Section 8 (a) (3) of the Act. 


WE WILL NOT in any like or related manner re- 
strain. or coerce employees or applicants for employ- 
ment with W. J. C. KAUFMANN COMPANY, or any 
other employer, in the exercise of the rights guaran- 
teed in Section 7 of the Act, except to the extent that 
such rights may be affected by an agreement requir- 
ing membership in a labor organization as @ condition 
of employment as authorized by Section 8 (a) (3) of 
the Act, as modified by the Labor Management Re- 
porting and Disclosure Act of 1959. 

WE WILL notify, in writing, W. J. C. KAUFMANN 
COMPANY that we have no objections to the hiring 
or employment, of Kenneth F. Bissonnette. 

WE WILL notify, in writing, Kenneth F. Bissonnette 
thiat we have no objections to his employment with 
W. J. C. KAUFMANN COMPANY, and that hence- 
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forth we will not coerce or restrain him by unlaw- 
fully infringing upon the rights guaranteed him by 
Section 7 of the Act. 

WE WILL make whole Kenneth F. Bissonnette for 


any loss of earnings he may have suffered as a result 
of the discrimination against him . 


Carpenters District Council of Detroit, 
Wayne, Oakland, Macomb, Sanilac, St. 
Clair and Monroe Counties and vicinity: 
of the United) Brotherhood of Carpen- 
ters and Joiners of ‘America (AFL- 
CIO). 

(Labor Organization) 


By 
(Representative) ‘(Title) 


OOOO 


This notice must remain posted for 60 days from the 


date hereof, and must not be altered, defaced, or covered 
by any other material. 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


Carpenters District ‘Council of De- 
troit, Wayne, Oakland, Macomb, |: 
Sanilac, St. Clair and Monroe 
Counties and Vicinity of the 
United Brotherhood of Carpen- 
ters and Joiners of America, 
AFL-CIO, 

Petitioner, . 


Vv. 
National Labor Relations Board, 
Respondent. | 


PREHEARING CONFERENCE STIPULATION: 
Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late as follows with respect to the issues, the procedure, 
and the dates for the filing of the briefs and joint ap- 
pendix herein. 


I. Tse Issue 


A. Whether the Board properly found that petitioner 
caused an applicant for employment to be denied ‘hire in 
violation of Section.8 (b) (2) and (1) (A) of the National 
Labor Relations Act, as amended. 


B. Whether the Board’s order is valid and proper. 


Prehearing Conference Stipulation 


Il Tse Jomr Aprenpix 


A. The portions of the record to be printed shall be 
embodied in a Joint Appendix. The printed Joint Ap- 
penidix shall be filed in this Court and served on or before 
July 5, 1960. Petitioner shall serve its designation of the 
contents of the Joint Appendix on or before May 15, 1960. 
Respondent shall serve its designation of the contents of 
the Joint ‘Appendix on or before May 25, 1960. Any 
further designation by petitioner shall be served on or 
before June 3, 1960. 


B. Each party shall bear the expense of printing in the 
Joint Appendix the portions of the record designated by: 
it. ‘Petitioner shall include in its designation and bear 
the expense of printing the Board’s Decision and Order, 
the Intermediate Report of the Trial Examiner, this stipu- 
lation, and this Court’s order thereon. The printing of the 
record shall be the responsibility of petitioner, provided 
that respondent furnishes it with a complete copy of the 
record from which to print. 


C. It is further agreed that any party and the Court, 
in the briefs and at and following the hearing in the case, 
may refer to any portion of the original transeript of the 
record herein which has not been printed, to the same 
extent and effect as if such portions of the transcript had 
been printed: or otherwise reproduced, it being understood 
that any portions of the record thus referred to will be 
printed in a supplemental Joint Appendix if the ‘Court 
directs the same to be printed. 


Til. Fine or Briers 


Petitioner will file and serve its brief on or before July 
5, 1960. Respondent will file and serve its brief on or 
before August 5, 1960. Petitioner will file and serve its 
reply brief, if any, on or before ‘August 26, 1960. In lieu 
of filmg and serving printed briefs on the designated 
dates, any party may on that date serve a typewritten 
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copy of its brief with printed copies to be filed and served 
within ten days thereafter. 
Bernarp Douwav, 
912 Dupont Circle Building, N.W. 
Washington 6, D-C., 
Attorney for petitioner. 
April 26, 1960. 


Manrce, Matret-Prevost, 
Assistant General Counsel 
National Labor Relations Board, 
‘Washington. 25, D.C. 
Attorney for respondent. 
April 28, 1960. 


Before: Edgerton, Circuit Judge, In Chambers 


PREHEARING ORDER 

Counsel for the parties having submitted their stipula- 
tion dated April 28, 1960, pursuant to Rule 38 (k) of the 
General Rules of this Court, and the stipulation having 
been. considered, the stipulation is approved, and it is 

Ordered that the parties shall proceed according to ‘the 
stipulation dated April 28, 1960, and that the stipulation 
and this order shall be printed in the joint appendix. 


Dated: May 2, 1960 


‘Excerpts from Transcript of Testimony; Qa 
Colloquy between Trial Examiner and, Counsel 


EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


PROCEEDINGS 
° ° * * * 


(7) Mr. Schmitt: With regard !to commerce in this mat- 
ter, I believe that Mr. O’Hare, counsel for the respondent, 
will admit by stipulation to paragraphs 2, 3 and 4 of the 
‘Amended Complaint, which have to do with the commerce 
of the employer in this matter. 

Trial Examiner: Is that correct? 

(8) Mr. O'Hare: We concede the employer is in industry 
affecting commerce within the meaning of the Act. 

2 * s * * 

(9) Mr. Schmitt: At this time I wish to have marked 
as General Counsel’s Exhibit Number 2 the By-laws and 
Working Rules of Carpenters’ District Council, which 
were effective—and I believe counsel will stipulate—as of 
January, 1957, and have been in effect at all times since, 
and are now in effect. 

‘These are labor by-laws and working rules of Carpen- 
ters’ District Council. They are thirty pages in an orange- 
colored booklet. 

_ (Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 2 for identification.) 

Trial Examiner: Any objection? 

Mr. O’Hare: I will stipulate 'to what Mr. Schmitt has 
said, that these are the by-laws and working rules cur- 
rently in effect and approved January 9, 1957 by the 
International, but I have a serious objection to their ad- 
mission at this time, or, as a matter of fact, at any time, 
as far as I can see, in this hearing. 

There is at this point no basis upon which the docu- 
ment can be admitted. 

Trial Examiner: What is the purpose of offering the 
document in evidence? 

(10) Mr. Schmitt: I believe that these documents are 
contained—contain the regulations and so on, which, to- 
gether with the practices engaged in, set. up the illegal 
hiring arrangement which has taken place here. 
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Trial Examiner: Referring to what? 

Mr. Schmitt: Referring to—you ask me to refer to 
specific paragraphs? 

Trial Examiner: Yes. 

Mr. Schmitt: Well, I want to offer the entire book, the 
entire document, because I believe the entire document 
is pertinent. There are some paragraphs which are of 
more importance, bat primarily the entire document is 
offered. 

Trial Examiner: Which paragraphs are of more im- 
portance? 

Mr. Schmitt: Well, in the by-laws, Section 1, 2— 

Trial Examiner: Just one moment. All right, go ahead. 

Mr. Schmitt: 2— 

Trial Examiner: Yes. 


(11) Mr. Schmitt: 13. 
Trial Examiner: Yes. 


Mr. Schmitt: 30. 

Trial Examiner: ‘Yes. 

Mr. Schmitt: Now, in the working rules which follow, 
Section 1. 

Trial Examiner: Yes. 

Mr. Schmitt: 1 through 8. 


Colloquy between Trial Examiner and Counsel 


(12) Mr. Schmitt: 22. 

‘Trial Examiner: Yes. 

Mr. Schmitt: 23. 

Trial Examiner: All right. 

Mr. Schmitt: 25. 25 through 28. 

Trial Examiner: Off the record. 

(Discussion off the record.)! 

Trial Examiner: On the record. The objection ‘to the 
receipt of the document marked General Counsel’s Ex- 
hibit 2 is overruled, and the document is received in 
evidence. 

(The document heretofore marked General Counsel’s 
Exhibit No. 2 for identification was received in evidence.) 

Mr. O’Hare: Sir, since my statement was somewhat 
brief at the time I made it could I for ‘the record state 
what my objection is so that it will be clear on the 
record? 

Trial Examiner: Yes. 

Mr. O’Hare: My objection is, first, that the document 
js at this stage of the hearing, it strikes me, inadmissible 
because there is no foundation at all in the record for 
its admission at this point, and, secondly, that at this 
stage of the hearing I would object to it as being ir- 
relevant since at this stage of the hearing there is no 
allegation made, either in the Complaint or by Mr. 
Schmitt in his opening statement, that ‘these working 
rules or by-laws had anything to do with (13) whatever 
occurred with respect to Mr. Bissonnette and the W. J.C. 
Kaufman Company. 

Trial Examiner: I will abide by my ruling. 

Mr. Schmitt: At this time I wish to offer General 
‘Counsel’s Exhibit Number 3, the constitution and laws 
of the United Brotherhood of Carpenters and Joiners of 
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America and Rules for Subordinate Bodies under its 
Jurisdiction. 

This Constitution was, as described, last amended De- 
cember 1, 1957, and the document offered—I believe Mr- 
O’Hare will stipulate—has been in effect at least since 
that date, and up until the present time, ‘and is still in 
effect. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 3 for identification.) 

Mr. O’Hare: We can stipulate this document is the 
Constitution and Laws of the United Brotherhood and has 
een in effect since amended on December 1, 1957. 

Trial Examiner: Amy objection to its admission in 
evidence? 

Mr. O’Hare: Yes. I have the same objection to the ad- 
mission of this.document as the other. 

Trial Examiner: Objection overruled, and the document 
is admitted in evidence. 

(The document heretofore marked General Counsel’s 
Exhibit No. 3 for identification was received in evidence.) 

Mr. Schmitt: I will call Mr. Carr Harrison. 


(14) HARRISON, CARR, a witness called by and on 
behalf of ‘the General Counsel, being first duly 
sworn, was examined and testified, as follows: 


Direct Examination 
(By Mr. Schmitt): State your name, please. 
Carr Harrison. 


Your address? 

596 Doris Road, Pontiac, Michigan. 
What is your occupation? 
Carpenter. 

Pardon? 


Carpenter. 
Q. Are you a member of the United Brotherhood of 
Carptenters end Joiners of America? 


OPEPoPePre 
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Yes, sir. 

How long have you been a member? 

Since sometime in 747. 

Have you been a member continuously since 19472 
Yes, sir. 

‘And you are a member now? 

I am. 

‘Are you a member of ‘any particalar local? 

Yes, sir. 

Which local is that? 


998. 
5) Q. Where is that local located? 


APOPOPOPOPOF 


PE POP 


‘What county is that in? 
Oakland County. 


(16) ‘The Witness: I was first a foreman in 1949. May, 
think. 


(17) Q. Were you ever a foreman with the W. J. C. 
Kaufman Company? 

A. Yes, sir. . 

Q What was your first job as foreman with them? . 
‘Where was the job located? 

A. New Baltimore, water treatment plant. 

Q. Pardon? 

‘A. The water treatment plant at New Baltimore, Mich- 
1 
0. What county is New Baltimore in? 

A. I don’t know, sir. 

@ Can you recall the period of your foremanship 


there? 

A. Lstarted there in February of last year, 1958. Feb- 
ruary the 11'th—the Sth, or somewhere in that neighbor- 
hood. I was off of that job and on to the Mt. Clemens 
job and back on to the New Baltimore job, and the exact 
date I finished I don’t recall. 
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(19) Q. (By Mr. Schmitt): As foreman on the Mt. 
Clemens water treatment plant job what were your duties? 

AL Well, I was a carpenter foreman, and my job was 
to do the eonerete form work, the foreman in charge of 
the conerete form work. 

Q. Did you do the hiring of all of the carpenters? 

iAL Yes, sir. 

e * e oe = 

(21) Q. (By Mr. Schmitt): Who appointed you car- 
penters’ foreman on the Mt. Clemens water job? 

‘AL William Reidel. 

Q. What is his position? 

‘AL Superintendent. 

Q. For the W. J. C. Kaufman Company? 

A. For the W. J. C. Kaufman Company. 

Q. Was there a union steward om the water filtration 
job at Mt. Clemens? 

A. Mt. Clemens? 

(22) Q. Yes. 

‘A. Yes, sir. 

Q. What was his name? 

A. Roy Rogers. 

o e e e e ‘ 

(23) ‘Trial Examiner: *° * * In connection with ‘the 
off-the-record discussion I understand the General Counsel 
is offering into evidence as Exhibit Number 4 an agree- 
ment entered into between tthe Associated General Con- 
tractors of America, Et cetera, and the Carpenters’ Dis- 
trit Council of Detroit, Et cetera, which was made on 
May 1, 1958, and terminates on May 1, 1960, with an auto- 
matic renewal clause. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 4 for identification.) 

Trial Examiner: Is there any objection to the receipt 
of this document in. evidence? 

Mr. O’Hare: I am going to object to the receipt of the 
document in evidence on the same basis as I objected to 
the receipt of the previous two documents in evidence. I 
think at this point it is still irrelevant, and still there has 
not been a proper foundation laid. 
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Trial Examiner: The objection: is overruled and the 
document—General Counsel’s Exhibit Number 4 for 
jdentification—will be received in evidence. 

(24) (The document heretofore marked General Coun- 
sel’s Exhibit No. 4 for identification was received in evi- 
dence.) 

Trial Examiner: I am advised the parties are prepared 
to stipulate that although W. J. Ci. Kaufman Company: is 
not a party to General Counsel’s Exhibit 4, that during all 
times material hereto it has abided by its terms and. has 
recognized. the Carpenters’ District Council of Detroit, 
Wayne and Oakland Counties and Vicinity as the collec- 
tive bargaining representative of its carpenter employees. 

Mr. O’Hare: Sir, with one small exception I would 
agree The small exception is that I 


that there was a contract in 
Kaufmann Company and the 
Carpenters’ District Council, which terminated on April 
30, 1958. 
Trial Examiner: And ‘that contract was @ general-area 
agreement? 


Sta Carr Harrison—Direct 


Mr. O'Hare: W. J. C. Kaufman in effect signs and 
negotiates a separate contract from the one which you 
have in your hand, but its essential terms, in terms of 
wage rates and fringe benefits, are the same, generally. 
It is not the same in all respects. 

Trial Examiner: Do you accept this statement made by 
Mr. O'Hare? 

Mr. Schmitt: I have a copy upstairs which I can get, 
and I think we should introduce the prior contract and 
have it in the record. 

Trial Examiner: Very well. 

Mr. Schmitt: Unless you have one there? 

Mr. O’Hare: No, I don’t. 

Mr. Schmitt: I believe I have one upstairs. 

Mr. O’Hare: Are you talking about another one of 
these printed, contracts? 

(26) Mr. Schmitt: Aside from the years, it is identical. 

Trial Examiner: ‘There is no need discussing the matter 
any further. You may this afternoon bring down the con- 
tract you are referring to, Mr. Schmitt, and offer in evi- 
dence that contract. Proceed. 

Mr. Schmitt: Do I understand we are going to stipulate 
the other contract in? 

Mr. O’Hare: Not if you are going to introduce a printed 
booklet between the Associated General Contractors and 
the Carpenters’ District Council, because the contract 
which W. J. C. Kaufman had up to April 30, 1958, was 
not the same as that contract. I will admit it was the 
same in terms of wage rates and fringe benefits, but, 
beyond that, the working-conditions section was different. 
W. J. C. Kaufman does not sign the contract with the 
Association. 

Q. (By Mr. Schmitt): Mr. Harrison, as a member of 
the United Brotherhood of Carpenters do you abide by 
the by-laws and working rules of the Carpenters? 

A. Yes, sir. To the best of my knowledge. 

Q. Do you abide by the constitution of the Carpenters? 

‘A. Yes, sir. 

Q. I understand General Counsel’s Exhibit Number 2 
are the By-Laws and Working Rules, is that correct? I 
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show you this and ask you if this is the By-laws and 
Working Rules which you abide by. 

(27) A. You ask me what, now? 

Q I ask you if this is the by-laws and working rules 
which you indicate you abide by? 

A. ‘Those are the working rules I work by, yes. 

Q ‘And the constitution, General Counsel’s Exhibit 
Number 3, is that the constitution which you abide by? 

A. ‘We operate by. the constitution. 

e e e e e 

(29) Q. (By Mr. Schmitt): ‘You testified, I believe, that 
you hired approximately six carpenters on this water 
filtration job? : 

‘A. Approximately that. 

2. Were sll of these carpenters hired on that job by 
you members of the United Brotherhood? . 

! Yes, sir. : 

Were any of that six working with a permit? 
Yes. 

Who was that? 

Ralph Cain. 

What is a permit? 

‘Ai ‘Will you repeat the question, sir? 

(30) Q. ‘What is a permit? 

‘A. A permit is when a person comes from: another 
district into one district and obtains a permit to work. 
‘Where does he obtain this permit? 

In this area it would be the District Council. 
= there ‘a charge for this permit? 

Yes. . 

What is the charge? 

T believe it is five dollars, sir. 

Who received that money? 

‘Who received that money? 


‘Yes. 

The District Council, I suppose. I don’t know. 
Do you know what the charge is for? 

Not specifically, no. 

What is the permit for? 


AL 
Q. 
A 
Q 
xX 
Q 
AL 


s 


CEOPOPOPOPOPO 
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‘A. Well, it would be the same as my working card, if 
T belonged in this area. 

Q. I didn’t ask you that. What is the permit ‘for? 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. Answer the question. 

The Witness: The only way I can answer it is that, in 
other words, paying foreign dues. In other words, he 
comes from a different district and he comes in and buys @ 
permit, (31) which would be equal to my working card 
that I live in this area here. Other than that, I can’t tell 
you, sir. 

Mr. Schmitt: Section 4 says: ‘‘Members shall not be 
permitted to work on a job without the current working 
card or bona fide permit”. That’s the working rules of 
the Carpenters’ District Council, General Counsel’s Ex- 
hibit Number 2. ; 

Q. (By Mr. Schmitt): Do you understand that as corr- 
rect? That members are not permitted to work on a job 


without a current working card or bona fide permit? 

A. That part I leave up to the Carpenter steward, to 
handle that end of it. 

Q. The steward tells you that there is no permit, then 
what do you do? . 


Cross Examination 
By Mr. O’Hare: 


e . ° e * 

Q. And you testified that all of those you hired were 
members of the United Brotherhood? 

(32) A. Yes, sir. 

Q. Do you recall whether any non-members of the 
United Brotherhood applied to you for a job? 

‘A. Not to my knowledge. 

Q. You testified that Mr. Cain, Ralph Cain, was a 
member of the Brotherhood operating in this ‘area on per- 
mit when he was working at that job? 

A. That’s right. 
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Q. Do you know whether Mr. Cain procured that per- 
mit before or after he hired in at the job? Do you know? 

A. I don’t know, sir. 

_ @ Now, you testified, sir, that you abide by the work- 
ing rules, by-laws and working rules, of tthe Carpenters 
District Council, being ‘‘Board’s” Exhibit 2—This little 
orange booklet—to the best of your knowledge. I think 
that was your phrase. Could you tell me, have you ever 
Tead this booklet? 

‘A. Not in its entirety. I have had different parts of 
it read to me at different times, but I have never read it 
myself completely. 

Q. Well, if you haven’t read it in what manner do you 
abide by it? 

A. Well, I have a general knowledge of what is in that 
book, as I have read it in the past, and, as I stated before, 
I let the steward handle that end of it. Now, it may not 
be in accordance with all of the working rules, but if I am 
working (33) as a foreman I let the steward handle the 
union affairs. 

Q Section 23 (E) of the working rules contains this 
statement: ‘It shall be the duty of every General Fore- 
man and Foreman to work in conjunction with the Steward 
in an effort to uphold the trade rules’’. Now, you have 
been a foreman and you were a foreman under W. J.C. 
Se Company—of the W. J. C. Kaufmann job? 

es. 

Q. Do you abide by that section of the working rules? 

‘A. How is that again? 

Q Do you work in conjunction with the steward in an 
effort to uphold the trade rules? 

AL Yes. 

Q. ‘What do you understand to be the foreman’s func- 
tions in upholding these trade rales? 

A. As I have always worked, I feel it is my duty to 
allow the steward to carry on any duties necessary as 
far as the union is concerned, and: allow him whatever 
time is needed to take care of those, but—that’s all. 
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(35) Q. (By Mr. O’Hare): ‘While you were a foreman 
at the W. J. C. Kanfman Company on the Mt. Clemens 
job were you ever instructed by a business agent of the 
Carpenters’ District Council or any local to remove any 
men from any job? 

A. No, sir. 


Q. (By Mr. O’Hare): Mr. Harrison, while you were 
acting as foreman for tha W. J. C. Kaufman Company 
on the Mt. Clemens job did you ever clear the application 
of any of the six men which you hired with any business 
agent of the Carpenters” District Council or any business 
agent of the locals? 

(36) A. How was that again, now? 


Q. In hiring the six or more persons that you indi- 
cated you hired, as foreman for W. J. C. Kaufman, on the 
Mt. Clemens job, did you ever—perhaps the word ‘“clear’”’ 
is what bothers you—did you ever contact the Carpenters’ 
District Council, a business agent of the Carpenters’ Dis- 
trict Council, or a business agent of any of the constitu- 
ent local unions, in order to find out whether you could 
or could not hire any particular man? 

A. No, sir. 

Q. Were you ever contacted by any business agent of 
the Carpenters’ District Council or any local union on 
the question of whether or not you could hire any particu- 
lar man? 

A. No. 


(38) ROGERS, ROY, a witness called by and on behalf 
of the General Counsel, being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
(By Mr. Schmitt): State your name, please. 


Q. 
A. Roy W. Rogers. 
Q. Your address? 
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A. 20720 Woodward, Mt. Clemens. 

Q. Are you a member of the United Brotherhood of 
Carpenters and Joiners of ‘America? 

‘A. Yes, sir. 

s o e e 

(40) Q. Mr. Harrison testified, I believe, you were the 
steward on that job, is that correct? 

AL Yes, sir. 

Q. Steward for the United Brotherhood of Carpenters, 
is that (41) correct? 

A. Yes, sir. 

Q Were you the steward for the entire period of 
your employment on that jobt 

A. Yes, sir. 

Q. How did you become steward? Were you appointed? 

A. No, sir. We had so many men working there, and 
they wanted me to be steward. 

Ze You were selected by the other carpenters, is that 
i 

A. Yes, sir. 

Q Is that customary, for the carpenters to hold an 
election, either formal or informal, to select the steward? 

‘A. {he way I understand ‘it, it is. 

es e e ae eo 

(43) Q Did you have a conversation with Kenneth 
Bissonnette on or about June 2, 1958? 

‘A. That’s what the girl said his name was. I don’t 
know. 

Q. Did you have a conversation with a man on that 
job site? : 

A. Yes, sir. According to her. 

Q You say according to her you had a conversation 
with a man? Don’t you know ‘whether you had a conver- 
sation with a man, yo t 

‘A. I do not know what his name was. Just by what 


e— 

Q. Did you have a conversation with a man? 
\A. [had a conversation with a man. 

Q. Do you see the man in this room? 
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‘AL I wouldn’t recognize him if I did. 

Q. But you did have a conversation with someone, is 
that (44) correct? 

A. Yes, sir. 

Q. What time of day was this? 

‘A. To the best I remember, it was sometime in the 
morning. I don’t know what time. 

Q Was there anyone else present when he talked to 
you? 

A. No, sir. 

Q. Where on the job site was this? 

‘A: Tt was more over towards—kind of to the right of 
the job, I guess it would be. 

Q Cam you relate your conversation with this mant 

‘A. Yes, sir. . 

Q Would you do that, please? 

‘A. Well, the fellow that they said it was come over to 
me ‘and said that Mr. ‘“‘Harris’? promised him a job, and 
said he was going to the district council to get a permit, 
and I told him ‘‘Okay’’. 

Q. To your knowledge did Mr. Bissonnette ever go to 
work on that job? 

‘A. No, sir. : r z e 

(46) Q. (By Mr. Schmitt): Mr. Rogers, Section 25(D) 
of the Work Rules states ‘“The Steward shall not permit 
any Foreman, journeyman or apprentice to work on the 
job without a current; quarterly working card, or a bona 
fide permit.’”’ As steward you would be required to en- 
force that regulation, is that correct? 

‘A. No, sir, I don’t think I would. 

. Nof This is not enforced? 
Some places, maybe; and some place, maybe not. 
But you do not enforce it, is that correct? 
I never had anyone come to me. 
* se a s e 
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Cross Examination 


Q (By Mr. O'Hare): Mr. Rogers, the gentleman you 
have been. speaking of here, with whom you had this con- 
versation that you repeated, did you leave out amy part 
of that conversation, or is what you said here all that you 
can remember of the conversation with that gentleman? 

A. That is all I can remember. : 

Q. Did you have only one conversation with him? 

‘A. Yes, sir. 

Q. You testified you were steward on this job through 
the entire period that you worked on the Mt. Clemens job 
for W. J. C. Kaufmann, is that correct? 

(47) AL Yes, sir. 

Q. Did you ever, as steward, request the foreman, 
superintendent or any other official of the Ww. J. C. Kanuf- 
man Company to terminate ‘'anybody’s employment? 


The Witness: No, sir. 

Q (By Mr. O’Hare): Did you, as steward, ever 
recommend anybody for employment with the W. J. C. 
Kaufmann Company? 

A. . I might have at one time. 

Q. Could you tell us the circumstances under which 
you recommended this individual for employment? 

A. It was a buddy of mine. 

Q To whom did you recommend employment? To 
whom did you recommend him? 


The Witness: To the superintendent. 

Q (By Mr. O’Hare): That would be somebody above 
Mr. Harrison? 

iA. Yes, sir. 

Q In the chain of command Now, in making this 
recommendation (48) for employment did you act with 
the advice or instruction of the Carpenters’ District 
Council or any of its agents? 

A. No, sir. 
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BISSONNETTE, KENNETH F., a witness called by and 
on behalf of the General Counsel, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 
(By Mr. Schmitt): State your name, please. 
Kenneth Bissonnette. 
Your address? 
14281 North Clio Road, Clio, Michigan. 
Q. ‘Are you.a member of the United Brotherhood of 
Carptenters and Joiners of America? 
Yes. 


What local is that? 

1373. 

Where is that local located? 
Flint, Michigan. 

Q On or about June 2, 1958, did you apply for 
work at the W. J. C. Kaufmann Company, water filtration 
job, in Mt. Clemens? 

‘AL Yes, sir. eas aaa ne 

Q How did you happen to make application for em- 
ployment there? 

A. Through another brother there, of our own local up 
there, Mr. Ralph Cain. 

(50) Q. (You say you applied because another brother 
—will you explain that a little further? 

‘A. He told me of an opening on the job. 

Q. Was he then employed there? 

‘A. Yes. 

Q. Approximately what time did you arrive at this 
Mt. Clemens job site? 

A. ‘Around ten o’clock in the morning. 

Q. ‘Who, if anyone, did you talk to first? 
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Q. Will you relate this conversation, please? 

‘A. Mr. Cain introduced me to Mr. Harrison. It was 
the first time I had saw Mr. Harrison, and I asked him 
for a job, and he said that he could use me. 

Q Go ahead. 


(A. I belong to a different local. 

(51) ‘Trial Examiner: Is this what he said? 

The Witness: No. 

Trial Examiner: Just tell us what Mr. Harrison said. 

The Witness: He said that I should get a permit and 
be back here by noon and he would ‘put me to work at 
noon. 

Q (By Mr. Schmitt): Mr. Harrison said if you got a 
ee would put you to work ‘at noon, is that correct? 

Yes. 

Q. Is that all the conversation that took place? 

A. That’s all, as near as I can remember it. 

Q What happened then? 

\A. I talked to the steward on the job, and with refer- 
ence to where I could go to get my permit. I asked where 
the local was in Mt. Clemens. 


e ° * e e 


Q. What was the conversation about? ‘ 
A: About where their local was located so I could go 
in and get a permit. 
Q. Did you then leave the job site? 
A. iYes, sir. 
Q. Where did you go then, if anywhere? 
A. I went into the hall, the local at Mt. Clemens. 
(52) Q. Where is this office located? 
A. I don’t recall the street. It is outside of the town. 
Of what town? 
. Mt. Clemens. 
Who, if anyone, did you talk to there? 
“ J talked to a lady, and she said— 
Q Do you know her name? 
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A. No, I don’t. She said they couldn’t issue no permits 
there. It was too near the district council. 

Q. Did you tell her why you needed a permit? 

A. I told her I had a job at the water treatment plant 
and she said that I would have to go into Detroit to the 
District Council. 

© oe e i ° 

(53) Q. What time did you get to the office of the 
District Council? 

A. Sometime after noon. 


(54) Q. Did this man tell you his name? 
A. No, sir. 
Do you know his name now? 
Yes. 
How did you learn his name? 
Through talking to people. 
Q. You say through talking to people. How do you 
mean that? What do you mean? 
A. Mr. Cain and the lady attorney. 
Q. You say you learned his name. Did you explain 
how you had (55) learned it? 
A. Yes. I asked Mr. Cain if he knew him. 
Q. You say you asked him if he knew him. Did you 
describe him? 
iA. Yes. 
Q. You described a man, and Mr. Cain said ‘“That is 
so-and-so”’, is that what you are saying? 
‘AL Yes. 
Trial Examiner: Is that your answer? ‘‘Yes’’? 
The Witness: Yes. 

Q (By Mr. Schmitt): Do you recognize Mr. Wood 
now? Do you recognize Mr. Wood in this room? } 
Al Yes, as near as J can recall, that’s the man there. 

Q. Now, you had a conversation with Mr. Wood, you 
testified, is that correct? 

‘A. (Yes. I didn’t know his name at that time. 

Q. This gentleman whom you later learned was Mr. 
Wood, you had a conversation with him, is that correct? 

A. Yes. 


Kenneth F. Bissonnette—Direct 


Q. Will you relate that conversation? 

‘A, He is the man I asked for a permit. 

Q. Pardon? 

A. He is the one I asked for a permit. He said no, 
that they weren’t issuing any permits. That the Carpen- 
ters were on strike. 

(56) Q. Did he say where they were on strike? 

A. In Detroit. I told him they were working up there 
at Mt. Clemens. He said, ““There is too many men out of 
work here,”? and he said it would look bad if he issued 
me a permit to go to work up there. 

Q. Continue. 

A. I told him, I said, “I might just as well tear this 
book up and throw it away. I have got a job and I can’t 
go to work”. 

Q. Do you recall anything else that was said? 

‘A. Not that I can recall now. 

Q. Did you tell Mr. Wood anything about how long you 
had been out of work? 

A. Yes, I had been out of work since January. 


* . * . * 


And you drove back to the job site? 
Yes. 
Who, if anyone, did you see on the job site? 
I saw Mr. Harrison again. 
s e * . e 
(57) Q. Do you recall where on the job site this 
conversation took place? 
A. Up above—I don’t know the direction. 
Q. You say “up above”. Was there an excavation of 
some sort? 
‘A. Above the excavation. 
Q. Was anyone else present when you talked. with Mr. 


Harrison? 

A. Not that I recall. 

Q. Relate your conversation with Mr. Harrison. 

A. I explained to him that I was unable to get a per- 
mit, and I thought TI had better come back and tell him, 
and I understood I couldn’t go to work without a permit, 
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and he said he was sorry, there was nothing he could do 
about it. 

Q. What happened then, if anything? 

A. I got in my car and drove back to Flint. 


Cross Examination 
By Mr. O’Hare: 
* 


e ° s o 

(59) Q. Now, you said when you spoke to Mr. Wood 
that he said it would look bad—after he told you the 
carpenters were on strike in Detroit—that it would look 
bad. “It would look bad if I would issue a permit’’—that 
it would look bad if he would issue a permit so you could 
go to work out there. Now, did Mr. Wood say those 
words? 

A. Yes. 

Q. Did he say he wouldn’t issue a permit so you could 
go to work out there? Did he use the term ‘‘so you could 
go to work out there’’? 

A. No, but he did in the latter part of his conversation. 
He said it would look bad on his part because there were 
so many out of work here, but he didn’t say he wouldn’t 
issue me 2. ‘permit to go up there and go to work, the way 
it, was stated there. 

Q You also said when you went back to the job site 
and spoke for the second time with Mr. Harrison that 
you spoke to (60) him up above, which you described as 
being above the excavation. 

‘A. Yes. 

Q. And you say there was no one else around? Just 
you and Mr. Harrison? 

A. Not that I recall. 

Q If I may quote what you said, you said ‘‘I under- 
stood I couldn’t go to work.without a permit. He said he 
was sorry; there was nothing he could do about it.’’ Now, 
did ‘Mr. Harrison say you couldn’t go to work without a 


permit? 
A. No, he didn’t say I couldn’t. 
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_ Q Did Mr. Rogers say anything to you about not go- 
ing to work without a permit? 

A. No, he didn’t. 

Q-. How did you know you couldn’t go to work without 
& permit? 

‘A. Well, I have traveled around quite a bit in different 
states and different jobs, and T have never seen anybody 
get by without it. 

Q. You just knew this from other states and other 
jobs? 

A. Yes. 

Q. Did you ever work within the jurisdiction of the 
Sere ee District Council of Detroit’ 

0. 


Q. No. So that none of this experience that you knew 
of took place within the jurisdiction of the Carpenters’ 
District Council of Detroit? None of your past experi- 
ence had taken (61) place within the jurisdiction of the 
Carpenters’ District Council of Detroit? 

A. Not that I can recall. 

Q. Now, you have been in the room during the entire 
testimony here today, haven’t you, sir? 

A. Yes, sir. 

Q. You have seen these booklets passed around, and 
I refer specifically to Board’s Exhibit 2, the orange book- 
let called By-Laws and Working Rules. 

A. Yes, sir. 

Q. Did you see one of these booklets at any time on the 
job that day you were looking for a job? 

A. Not that I recall. 


Q. Did you see one when you went to Local 674’s hall? 
A. No. 


Q. Did you see one at the Carpenters’ District Council 
office? 

A. Not that I recall 

Q. Did ‘anyone ever read, you any section of this book- 
let at any time during that day? 

A. Not that I recall during that day. 
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@ This conversation that you had with the lady at 
the Mt. Clemens local office, do I understand that what 
she did was to say they didn’t issue permits there, and 
then she sent you to the District Council office? 

(62) ‘A. Yes. 

Q. That’s what she did? 

A. That’s what, she said, yes. . 

Q Did you tell Mr. Rogers when you spoke with him 
on the job that you were going to get a permit? 

A. Yes. 

Q. Is he the one who sent you to Local No. 674 hall? 

‘A. I don’t think he sent me. He told me where the 
hall was. 

° ° * s e 

Q. And you told Mr. Rogers you were going to get a 
permit, is that right? 

A. Yes. 

Q. Did he say to you that you could get a permit at 
Local 674 hall? 

Al I don’t recall him saying that. 

(63) Q. What I am trying to get at, Mr. Bissonnette, 
perhaps if I would just tell you, then you can explain to 
me how this happened. What I am trying to get at is how 
did you happen to go to the Mt. Clemens Local? 

A. That was the nearest place, the nearest local where 
I could get a permit. 

Q. And Mr. Rogers is the one who told you where it 
was located? 

A. He told me it was in Mt. Clemens. 

Q. He told you there was a local in Mt. Clemens? 

A. Yes. 

& a2 se ° e 

(64) Q. You testified in your first conversation with 
‘Mr. Harrison that he told you that he could use you on 
the job, and Mr. Cain was present at that conversation, 
is that correct? 

A. If I remember right, he was there. 
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Q@ Did Mr. Harrison tell you at that time that you 
had to go and get a permit before he could use you? 

A. I don’t recall him saying that. 

Redirect Examination 
By Mr. Schmitt: 
a e s s e 

(65) Q. (By Mr. Schmitt) : Would you review that con- 
versation with Mr. Harrison again, please? 

A. After I was introduced to Mr. Harrison T asked him 
if he could use a plate setter, and he said he could. 

Q. Continue. 

‘A, ‘And I told him I didn’t have no permit. That it 
would be foolish to try to get a permit and go out there 
‘and, not have any job. It was customary to get the job 
first and then go and get the permit, and, as near as I can 
recall, that’s about all we talked about, because it was. 


getting late, and he told me if I could get back by noon 
I could go to work at noon. 

Q. Did Mr. Harrison say anything about your getting 
your permit? 

A. He said to go get my permit and get back by noon, 
to work. 


(66) CAIN, RALPH C., a witness called by and on be- 
half of the General Counsel, being first duly 
sworn, was examined ‘and testified as follows: 


Direct Examination 


Q. Your address? 
A. G-5125 North Center Road, Flint, Michigan. 
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Q Are you a brother—excuse me. Are you a member 
of the United Brotherhood of Carpenters and Joiners of 
America? 

A. Yes. 

o ° ° od ° 

Q. Were you employed on the Mt. ‘Clemens W. J. C. 
Kaufman job we have.been talking about here? i 

A. Yes. 

Q. When did’ you start this employment? 

Ac April or May. “I don’t know. which. 

(67) Q. Of what year? 

‘AL 758. 

“Q, 1958. Who was your supervisor on this job? 

‘A. “Carr Harrison. 

Q. iWho hired you on the job? 

‘A. ‘Carr Harrison. 


Q. ‘You state you are a member of Local 1373. ‘That’s 
a Flint Jocal, is that correct? 


Yes, sir. 
Did you have a permit on this particular job? 
Yes, sir. 
Where did you get this permit? 
Down at the District ‘Council. 
District Council where? 
In Detroit. é 2 z x < 
(69) Q. Did Mr. Bissonnette appear at the Mt. Clemens 
job site on or about June 2nd? 
A. Yes. 
Q Did you introduce him to Mr. Harrison? 
“AL Yes. 
“*e ‘* °* “@ + 
‘Q.: ‘Were you present during the conversation between 
Mr. Bissonnette and Mr. Harrison? 
A. I imagine part of it. Not all of it. 
Q. Were you definitely present for part of it? 
‘AL Yes. 
Q. Can you relate the conversation? 
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‘A. Well, I just told Harrison, I said, “This is Kenneth 
Bissonnette, the guy I was talking to you about”’, and that 
he had worked on different jobs where I was working at 
different times, and that’s about all I said. 

Q. Now, will you relate the conversation between Mr. 
Bissonnette and Mr. Harrison? 

A. Well, he said he would give him a job. 

(70) Q. Pardon? 

‘A. He said he would give him a job. 

Q. Harrison said he would give Mr. Bissonnette a job? 

‘AL Yes. 

Q. Do you recall anything else that was said? 

A. They was talking, but T can’t remember what else 
they did say. 

Q. Do you recall anything at all? 

AL Well, he might have said something about— 


Ken. And then he could come to work. 
Mr. Harrison, did he say anything at that time? 
Well, he told him to get back as soon as he could. 
Do you recall anything else that was said? 
No. 
Q Do you recall if Mr. Harrison said anything about 
getting cleared with the union? 
‘A. He said he would have to get cleared in with the 
union or fixed up with the union, something to that effect. 
Q. What happened then, if anything? 
‘A. Well, I went on back to work where I had been 
working. 
Did you see what Mr. Bissonnette did? 
(71) A. No. He went to the steward or some place to 


get a card or something. 
Q That’s the last you saw of him at that time, is that 


correct? 
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Q. Did you see Mr. Bissonnette again that day? 
‘A. Not to my knowledge. 


(73) Cross Examination 


Q. (By Mr. O'Hare): Mr. Cain, you testified that you 
acquired a permit from the Carpenters’ District Council 
of Detroit, and that you paid five dollars for it? 

A. Yes. 

Q. Did you have that permit when you hired in at W. 
J. C. Kaufman ‘Company job? 

A. Yes. 

Q. You acquired it some time before that? 

A. Yes. 

Q. Had you worked in the Detroit area before that? 

A. Yes, sir. 

Q. Immediately before that; and was your employer 
just before that the W. J. C. Kaufman Company? 

A. Yes. 

Q. And you had a permit from that job? 

A. Yes. 

Q. Did you get a renewed permit to go on the W. J.C. 
Kaufman: job? 

(74) A. No. Your permits are issued from a certain 
length of time to a certain length of time, and they are 
good any place in the district council, the way I under- 
stood. it. 

Q. The permits, as you understand it, are issued for a 
particular job? 

A. Not that I know of, sir. 

Q. Did—when you went on the W. J. C. Kaufman job 
was Mr. Harrison already the foreman? 

‘A. i¥es, sir. 

Q. Did he check your permit? 

A. No, sir. 

Q. Did he ask you if you had a permit? 

‘A. No, sir. Not to my knowledge. 

Q Did you know who the steward was on the job 
when you went on the job? 


Ralph C. Cain—Cross 


No. 

How iid you find out who the steward was? 
I asked. 

‘You asked who? 


Did you show your permit to Mr. Rogers? 

Yes. 

. Did Mr. Rogers come over to you and ask to see 
Our permit, (75) or did you go to him and show it to 
hy ? 


OP Opeperer 


‘A. I went to him and showed it to him. 

Q. So that neither Mr. Harrison nor Mr. Rogers asked 
you for a permit when you came on the job? 

No, sir. 
e * * e ° 

(76) Q. Before you arrived at the job did you and 
Mr. Bissonnette discuss the question of him getting a 
permit? 

A. I believe when I told him about it, he would have 
to get a permit and would have to go to the district council 
to get it. 

Q. You believe you told him that he would have to get 
one from the district council before he arrived on the job? 
A. Well, when I seen him I told him about the job. 

Q. So that you had already told him that he would 
have to get a permit before he talked to Mr. Harrison? 

A. iYes. 

Q. You say you can’t quite remember what Mr. Har- 
rison said concerning getting fixed up or squared away 
or something with the union. Would you try very hard, 
since that is a very important (77) point, to remember as 
closely as you can the exact words Mr. Harrison spoke on 
that subject? 

A. Just what I said, is as near as I can remember. I 
couldn’t say exactly which one it was. 


54a, Carr Harrison—Direct 


Q. Other than Mr. Rogers, did any other representa- 
tive, business agent or anyone from the Carpenters’ Dis- 
trict Council, or any of the locals of the Carpenters’ Dis- 
trict Council, come on the job and check permits, that you 
know of? 

A. Not that I know of. 

Q. Did any business agent come on the job, so far as 
you know, for any reason? 

A. No, he didn’t. If they did I wouldn’t now it, if 
they come out. 


(79) HARRISON, CARR, a witness called by and on 
behalf of the Respondent, having been pre- 
viously duly sworn, was examined and testified 
as follows: 


Direct Examination 


Q. (By Mr. O’Hare): Were you in the room during 
the previous testimony? 

A. Yes. 

Q. You heard Mr. Cain and Mr. Bissonnette testify? 

‘A. That’s right. 

Q. Do you recall the conversation with Mr. Bissonnette 
—I am sorry. I will start over again. There has been 
testimony here on the morning of June 2nd you and Mr. 
Bissonnette had a conversation on the job site, part of 
which Mr. Cain was present during. Do you remember 
that conversation? 

A. Yes, I think I remember pretty well. Do you want 
me to explain it? 

Q. Let me ask you, first, do you remember whether or 
not Mr. Cain was present when you talked to Mr. Bisson- 
nette? 

A. He introduced Bissonnette to me, and to my knowl- 
edge that was about the size of it. He turned around and 
went back to what he was doing, and I don’t recall any- 
thing more than that. 
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(80) Q. Now, would you tell us what your best recol- 
lection of that conversation with Mr. Bissonnette was? 

A. Yes. He asked me if I could use him on the job, 
and I said “‘Yes, I can”, and he said ‘‘Okay. I will have 
to get a permit’’, and I believe he asked me who the Car- 
penters’ steward was on the job, and I pointed Roy Rogers 
out to him, and he went to talk to Roy Rogers, and then 
left the job site. 

Q. Did you tell him at that time he would have to get 
a permit to hire in? : 

A. No, sir. 

Q. Now, there has been testimony here that Mr. Bis- 
sonnette, upon returning to the job site, spoke to you 
again. Do you remember that? 

‘A. Yes. He came back and said he didn’t get a permit 
so he guessed he couldn’t go to work. I didn’t say he 
could or he couldn’t. 

Q. Do you recall the circumstances under which he 
spoke to you when you returned—when he returned to the 
job, that is—when he returned to the job site? 

‘A. What do you mean, the circumstances? 

Q. Do you remember what you were doing? 

A. We were in the settling tank. We were building a 
pier, which was the center drive, and we were getting 
ready to pour, and, which is not unusual, we were just a 
little bit behind time, and I was pretty busy. 

(81) Q. Do you remember how long you talked to 
Mr. Bissonnette the second time he appeared on the job? 

A. A very short time. 

Q. Did you ever contact any agent of the carpenters’ 
district council concerning whether or not you should 
hire Mr. Bissonnette? 

A. No. 

Q. Did you ever talk to Mr. Rogers about whether or 
not you. should hire Mr. Bissonnette? 

A No. 
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WOOD, JACK, a witness called by and on behalf of the 
Respondent, being previously duly sworn, was ex- 
amined and testified as follows: 

. e * o ° 
Direct Examination 
Q (By Mr. O’Hare): Mr. Wood, would you state your 
name and occupation and address for the record, please? 
(82) A. My name is Jack Wood, and I live at 1449 

Westlawn Drive, Mt. Clemens, Michigan. I am employed 

as a business representative for the Carpenters’ District 

Council in Detroit. 


(83) Q. Now, I ask you, Mr. Wood, if there is a 
policy with respect to the—if there is a policy on behalf 
of the Carpenters’ District Council with respect to what 
occurs when a man goes on a job who is not a member 


of the Carpenters’ Union without a permit. 

‘A. Our instructions are to our stewards, to our mem- 
bers at membership meetings, that if there is a man who 
goes on a job—whether he is a union member or not—if he 
gets hired on that job or is about to be hired, or whether 
or not he has a permit, a bona fide permit, or not, he is 
to be allowed to go to work. 

Q Do you ever require that he become a member of 
the Carpenters’ District Council? I am sorry. Of the 
United (84) Brotherhood? 

A. Uf he is on the job for thirty days then we require 
him to become 2 member, pay his initiation fee or become 
a member, or we ask the employer to lay him off. 


Q (By Mr. O’Hare): Mr. Wood, you were here when 
Mr. Bissonnette testified, were you not? 

A. Yes, I was. 

Q. Do you remember seeing Mr. Bissonnette at any 
time before coming into this room today? 
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‘A. Never before in my life, and I don’t think he has 
seen me either. 


(85) Q. iWere you ever contacted by Mr. Harrison or 
any agent or officer of the W. J. C. Kaufmann Company 
concerning the question of whether or not they should hire 
Mr. Bissonnette? 


and Monroe 
an affiliate of th 
Joiners of America, and 
tion of the United Brotherh 
it is applicable to the District Council, is that correctT 
And so stipulated? 
Mr. O’Hare: We agree to that. 
(87) Mr. Schmitt: We stipulate. 
Tria] Examiner: The stipulation is accepted as part of 
the record. 


Re-direct Examination 
By Mr. O’Hare: 
iJ 


contract? 

A. Yes. 

. ° ° * ° 

Q. (By Mr. O’Hare): In the case in which this has oc- 
carred did you have a contract containing the same thirty- 
day clause (89) that is in the present contract with the 
contractor who did the hiring? 

iA. Yes. 


s e 
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Q (By Mr. O’Hare): Have you, in the situations we 
have just alluded to, ever required a contractor or a fore- 
man on the job to remove the non-member from the job 
prior to the thirty-day period? 

A. Never have. No. 

Q. Have you, since December 20, 1957, ever requested 
the W. J. C. Kaufmann Company to refuse to hire, to 
discharge—or to discharge—anybody on the basis that 
they are mot a member or did not have a permit from the 
Carpenters’ District Council? 

A. No. 

* * se e ° 

(90) ‘Trial Examiner: Was there a strike of the 
Carpenters in the Detroit area in the year 1958? 

The Witness: A part of the industry was struck. The 
Building ‘Association was struck—the Builders’ Associa- 
tion. ‘The Builders’ Association is one of the three asso- 
ciations. 

Trial Examiner: When did the strike commence? 

The Witness: I believe it was the 13th day of May. I 
am not sure. 

Trial Examiner: And when did it end? 

The Witness: The 13th of June or the 14th of June, if 
I am not mistaken. I couldn’t tell you definitely. 

Trial Examiner: Approximately? 

The Witness: Yes. 

Trial Examiner: During that period of time a con- 
siderable number of carpenters were unemployed? 

The Witness: That’s right. 

Tria] Examiner: That is correct? 

The Witness: ‘That’s rightt. 

Trial Examiner: Is it part of your duties to issue work- 
ing (91) permits? 

The Witness: Yes. 

Trial Examiner: In the course of a year how many do 
you issue? 

The Witness: Sir, I couldn’t tell you without going back 
over the records. 

Trial Examiner: I realize that. : 
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The Witness: If this would mean anything to you, for 
the investigator I checked up and found out how many 
were issued during the period of our strike, and it is in 
my statement. I forget how many, but there were quite a ° 
few issued during ‘the strike. 

Trial Examiner: You issued working permits during 
the strike? 

The Witness: I never turned a one down that had a 
card, that come in and had a job. I never turned one 
down. 

Trial Examiner: You mean even though the Detroit 
carpenters were out of work, you, nevertheless, issued 
permits to carpenters coming from outside ‘the jurisdic- 
tion? 

The Witness: A lot of them. Yes, sir. The records 
prove it. 

e * ° ° * 


(99) HARRISON, CARR, a witness having been pre- 
viously duly sworn, was recalled, examined and testi- 
fied further, as follows: 

Examination by ‘Trial Examiner 

Q. (By Trial Examiner): Mr. Harrison, you testified 
that when Mr. Bissonnette approached you about obtaining: 
the employment on June 2, 1958, you told him that you 
could use him? 

A. That’s right, sir. 

Q. I presume when you told him you could use him that 
was a fact? You had a vacancy for a carpenter at that 
time? 

A. That’s correct. 

Q. ‘Which, as far as you knew, it was a vacancy that 
Mr. Bissonnette was qualified to fill? 

A. So far as I knew, he was qualified to fill it. 

Q. You were prepared to hire Mr. Bissonnette without 
further investigation of his qualifications as a carpenter, 
is that (100) correct? 
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Q. (By Mr. O’Hare): Have you, in the situations we 
have just alluded to, ever required a contractor or a fore- 
man on the job to remove the non-member from the job 
prior to the thirty-day period? 

A. Never have. No. 

Q. Have you, since December 20, 1957, ever requested 
the W. J. C. Kaufmann Company to refuse to hire, to 
discharge—or to discharge—anybody on the basis that 
they are not a member or did not have a permit from the 
Carpenters’ District Council? 

A. No. 

e . e * * 

(90) ‘Trial Examiner: Was there a strike of the 
Carpenters in the Detroit area in the year 1958? 

The Witness: A part of the industry was struck. The 
Building ‘Association was struck—the Builders’ Associa- 
tion. ‘The Builders’ Association is one of the three asso- 
ciations. 

Trial Examiner: When: did the strike commence? 

The Witness: I believe it was the 13th day of May. I 
am not sure. 

Trial Examiner: And when did it end? 

The Witness: The 13th of June or the 14th of June, if 
I am not mistaken. I couldn’t tell you definitely. ° 

Trial Examiner: Approximately? 

The Witness: Yes. 

Trial Examiner: During that period of time a con- 
siderable number of carpenters were unemployed? 

The Witness: That’s right. 

Tria] Examiner: That is correct? 

The Witness: ‘That’s rightt. 

Trial Examiner: Is it part of your duties to issue work- 
ing (91) permits? 

The Witness: Yes. 

Trial Examiner: In the course of a year how many do 
you issue? : 

The Witness: Sir, I couldn’t tell you without going back 
over the records. 

Trial Examiner: I realize that. ae 
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The Witness: If this would mean anything to you, for 
the investigator I checked up and found out how many 
were issued during the period of our strike, and it is in 
my statement. I forget how many, but there were quite a ° 
few issued during ‘the strike. 

Trial Examiner: You issued working permits during 
the strike? 

The Witness: I never turned a one down that had a 
card, that come in and had a job.. I never turned one 
down. 

Trial Examiner: You mean even though the Detroit 
earpenters were out of work, you, nevertheless, issued 
permits to carpenters coming from outside ‘the jurisdic- 
tion? 

The Witness: A lot of them. Yes, sir. The records 
prove it. 

e e ° s * 


(99) HARRISON, CARR, a witness having been pre- 
viously duly sworn, was recalled, examined and testi- 
fied further, as follows: 


Examination by ‘Trial Examiner 


Q. (By Trial Examiner): Mr. Harrison, you testified 
that when Mr. Bissonnette approached you about obtaining, 
the employment on June 2, 1958, you told him that you 
could use him? 

A. That’s right, sir. 

Q. I presume when you told him you could use him that ” 
was a fact? You had a vacancy for a carpenter at that 
time? 

A. That’s correct. 

Q. ‘Which, as far as you knew, it was a vacancy that 
Mr. Bissonnette was qualified to fill? 

‘A. So far as I knew, he was qualified to fill it. 

Q. You were prepared to hire Mr. Bissonnette without 
further investigation of his qualifications as a carpenter, 
is that (100) correct? 
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‘A. That’s right. 

Q. Why didn’t you put Mr. Bissonnette to work then 
and there? 

A. Because he had told me he had to acquire a permit, 
and he said he would go and get a permit, and he asked 
me where the steward was. 

Q. You knew he needed a permit, didn’t you? 

‘A. I knew according to our rules if I belonged to the 
Brotherhood I expect to live up to the rules and what 
not, and I feel the same applies to him. If he belongs to 
the Brotherhood he expects to live up to the rules. 

Q ‘And one of the rules is that in circumstances in 
which Mr. Bissonnette found himself he needed a permit to 
work on the job? 

A. He felt he needed a permit to work. 

Q And you felt he needed a permit? 

‘A. Yes, I didn’t say so. It wasn’t necessary for me to 
specify that he did. I mean— 


° e ° * * 

(101) Q. (By Trial Examiner): Mr. Bissonnette re- 
turned the same day and spoke to you at a time when you 
were busy? 

‘A. Yes. I was quite busy. 

Q. Repeat again the conversation you had with him 
upon his return to the job. 

A. He said that he didn’t get a permit. I don’t believe 
he said why he didn’t get one, and he himself stated there- 
fore he couldn’t go to work. 

Q. You let it go at that? 

A. That’s righ 
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EXCERPTS FROM BY-LAWS AND WORKING: RULES 
OF CARPENTERS’ DISTRICT COUNCIL 


Section 2: It is the duty of each member to know the 
working rules, abide by them and assist in enforcing them. 
* e ° * e 

Section 4: Members shall not be permitted to work on & 
job without the current working card, or bona fide ‘permit, 
and they shall not be permitted to work with any member 
who does not have a current working card, or @ bona fide 
permit. A member shall at all times show his card ‘when. 
requested to do so by any member of any labor organiza- 
tion. Working with non-union men on @ job will not be 
allowed. 


Section 5: (A). ‘Any member of the United Brother- 
hood in good standing and going to work in the jurisdic- 
tion of this District Council and not wishing to transfer 
into this district must secure @ working ecard from the 
District Council office before going to work. 


(B) Working cards may be issued by the District ‘Coun- 
cil at the rate prescribed by the District ‘Council. ‘The 
charge for the card shall not exceed the amount that is paid 
as regular dues and assessments paid by local members at 
the time the card is issued. . 


Section 23: (A). All General Foremen and Foremen. 
shall be members-of the United Brotherhood of Carpenters 
and Joiners of America and must. be thoroughly familiar 
with the By-Laws and Working Rules governing this Dis- 
trict Council, and shall be designated as @ Foreman when 
he directs or supervises work, places men, passes on 
qualifications of workmen or gives orders direct to the 
men. As Foreman, his rate of pay shall be as per Agree- 
ment. ; 

(B). Where three (3) or more carpenters are employed, 
one must act as Foreman and receive Foreman’s pay- 

e e a e e 
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(EB). Tt shall be the duty of every General Foreman and 
Foreman to work in conjunction with the Steward in an 
effort to uphold the trade rules, and the General Foreman 
and Foreman will be held equally responsible with the 
Steward for the violation of any trade rules. The General 
Foreman and Foreman shall allow the Steward sufficient 
time to perform his duties, and at no time shall the Gen- 
eral Foreman and Foreman discriminate against, lay off, 
discharge or transfer the Steward for his efforts to main- 
tain union conditions on the job. 


EXCERPTS FROM CONSTITUTION AND LAWS 
OF UNITED BROTHERHOOD 
* ° e * ° 
Section 6. (A). The jurisdiction of the United Brother- 
hood of Carpenters and Joiners of America shall include 
all branches of the Carpenter and Joiner trade. In it shall 


be vested the power through the International Body to 
establish and charter Subordinate Local and Auxiliary 
Unions, District, State and Provincial Councils in all 
branches of the trade, and all other employes working in 
the industry, and its mandates must be observed and 
obeyed at all times. 


~ © e es e e 

Section 26. (C). District Councils shall have the power 
to make By-Laws, Working and Trade Rules for the gov- 
ernment of the Local Unions and the members of the 
United Brotherhood working in their districts. Also, Laws 
governing strike and other donations except sick dona- 
tions, which shall in no way conflict with the Constitution 
and Laws of the United Brotherhood, and must be adopted 
by a referendum vote of the members of the Local Unions 
affiliated with the District Council and approved by the 
First General Vice-President before becoming law, and 
their representation shall be according to membership. 
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Section 43. (C). Upon hearing the report of the com- 
mittee the candidate shall be notified to appear before 
the members after which the candidate shall be voted or 
balloted for, and if elected to membership by a majority 
vote of members present shall be initiated. The Financial 
Secretary shall place the name of the new member on the 
books of the Local Union. The new member shall be sup- 
plied with a due book and a copy of the Constitution and. 
Laws of the United Brotherhood and By-Laws and Work- 
ing Rules of the district. 

(K). No member shall violate the Trade Rules of the 
locality in which the member works. 


Section 46. (C). A member who desires to work in an- 
other jurisdiction and returns home daily, or who does not 
desire to transfer membership, shall before going to work, 
secure a Working Permit in writing from the Local Union. 
or District Council in the jurisdiction where work is 
secured. The member shall pay for such Working Permit 
a charge of not less than Seventy-five Cents (75c) per 
month, nor more than ‘the monthly dues of the Local Union 
or District Council, and if less than two years a member 
shall pay any difference in initiation fee, and shall be 
subject to all local assessments levied. exclusively for direct 
trade purposes by and for the use of the Local Union or 
District Council. 


EXCERPT FROM 1958-1960 AGREEMENT BETWEEN. 
DISTRICT COUNCIL AND THREE 
EMPLOYER ASSOCIATIONS 


Article TI. Section C. The foreman shall be selected by 
and be the representative of the Employer. He shall not 
be required to violate any part of this Agreement as 4 
condition of employment. ‘When three (3) or more mem- 
bers of the Union are employed, one (1) shall act as work- 


ing foreman and receive the foreman’s rate of pay. 
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ARGUMENT 


The brief filed by the Respondent National Labor Re- 
lations Board herein raises one new question to which the 
Petitioner District Council feels compelled to respond. 
The Board urges that this Court reject the contention that 
the Board’s order is too broad in scope on two bases. First, 
that the objection was not reserved by appropriate ex- 
ception and, second, that the record justifies the scope 
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of the Order which is sought to be enforced (res: br. 8, 
17-19). 


As pointed out in the Board’s brief, the District Coun- 
cil did take exception to those sections of the Intermediate 
Report entitled ‘‘the remedy”, “conclusions of law”, and 
<recommendations” which were based upon other matters 
to which Petitioner had taken specific exception (res. br. 
17). The Board may not extend an allegedly remedial 
order beyond the specific employer or the specific facts 
“¢to restrain generally all other unlawful practices which 
it has neither found to have been pursued nor persuasively 
to be related to the proven unlawful conduct”, Commumnica- 
tion Workers v. NLRB, 362 U. S. 479 (1960), citing Labor 
Board v. Express Publishing Company, 312 U. S. 426, 433 
(1941). 


The General Counsel conceded in his brief filed with the 
Trial Examiner that ‘‘this case does not establish any 
illegal arrangement between the [District Council] and the 
Employers who are parties to the area agreement” (J. A. 
9a). The Trial Examiner found that “‘other than the testi- 
mony relating to Harrison’s failure to hire Bissonnette, 
there is no evidence of any unlawful understanding or 
arrangement between the Company and the [District Coun- 
cil] * * * The Bissonnette episode, at most, is proof only 
of an isolated and accidental application of the [District 
(Council’s] trade rales by Harrison” (J. A.10a). The Trial 
Examiner found specifically ‘‘that the General Counsel has 
failed to prove by a preponderance of the evidence that 
the Company and the [District Council] were parties to 
any unlawful arrangement, understanding or practice re- 
lating to the hiring of carpenters” (J-A. 11a). 


These findings were adopted by the Board (J.-A. 17a-19a). 
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‘fhe Order proposed by the Board then must have been 
predicated, as it has argued herein, upon the theory that 
the “‘unfair labor practice in this case resulted from the 
enforcement of union rules which are of general applica- 
bility” (res. br. 18). It was to those sections of the In- 
termediate Report premised upon the two documents en- 
compassed within the term ‘‘union rules”, rather than upon 
the testimony, to which the District Council specifically 
took exception in the Trial Examiner’s Intermediate Re- 46 
port. MAY DEPT ShreovG »pNLRB %2- uy. 37% 


we 


536, 


Even assuming, arguendo, that the exception was not 
appropriately taken, the decision of the Supreme Court in 
Communication Workers v. NLRB, supra, has intervened 
and has, despite the Board’s understandable aversion to 
admitting it, invalidated any order by the Board encom- 
passing conduct with respect to employers not involved in 
the specific complaint unless justification is shown for the 
extension of the order beyond the specific situation. - See 
NLRB v. U. S. Steel Corp. et al., 278 F. 2d 896, 903 (CA 
3, 1960). The Board has not shown any justification in the 
instant case. It has, in fact, based upon the brief of the 
General Counsel and the adoption of findings of the Trial 
Examiner, eschewed any claim of justification. 


Finally, even if the Board were to urge that the Com- 
munication Workers decision is inapplicable, this Court, 
as a matter of law, should strike out the dilations proposed 
by the Board. 


‘<Any order entered following a decision by the 
Board is, of course, the court’s order and not that of 
the Board. In this respect the matter differs from an 
appeal from a District Court. We are correspondingly 
more-concerned with the contents of the order. For if, 
on default, we must automatically enter any order pre- 
pared by the Board, Congress would in effect be giv- 
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ing to an administrative board the final word in the 
formulation of our injunctions. We recognize no such 
power, even if it could be thought that there was such 
an intent.” NLRB v. Carpenters Local 111, 278 F 2d 
823 (CA 1, 1960). To the same effect is NZRB v. 
Brandman Iron Company, — F 24 —, 46 LRRM 2805 
(CA 6, August 15, 1960). 


CONCLUSION 


For the reasons stated, the Board’s Order, if not set 
aside in its entirety, should be modified by striking out the 
terms ‘‘or any other employer” and ‘in any like or re- 
lated manner”. 
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